Please note
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Ombudsman changed on 15 March 2009.
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Fax: 0300 0614000
















Responses to the statement of complaint:

Joint response from the Treasury, the FSA and GAD — maladministration

Part four: primary and secondary documents 69



Responses to the statement of complaint:

Joint response from the Treasury, the FSA and GAD — maladministration

3

@

insurance companies to invest in equities, and therefore have led to
consumer detriment in the form of potentially lower overall long term
investment returns and a reduction of consumer choice.*” This was a
reasonable decision for the UK Government to make; and one that it was
fully entitled to make in accordance with the discretion granted to it under

European law.

Instead, the preferred approach was that an implicit allowance for terminal
bonus should be made, through a deliberately ‘prudent and cautious
approach to valuation of both assets and liabilities, which wéuld create
implicit margins to provide for future bonuses. This was achieved in
particular by: (i) requiring the use of conservative valuation assumptions
(including not taking any credit for future capital appreciation on equity
investments®®); and (ii) using a net premiwm method of valuation in the

regulatory returns.

In circumstances where the UK Government had made the decision not to
require explicit reserving for terminal bonus, it was not open fo the
prudential regulator to introduce a similar requirement by the back-door, by
reference to PRE and threatening to use powers of intervention under
section 45 of the 1982 Act if the company in question failed to set up

explicit reserves for terminal bonus. Had the regulator sought to do this:

(i) It would have been flying in the face of a policy decision already

taken by the UK Government; and

(ii)  The regulator would also have been using section 45 powers
impermissibly (contrary to both section 45(2) of the 1982 Act and
Article 21 of the Third Life Directive) to prevent a company from
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See also Penrose Report, Chapter 10, paragraphs 34 — 38.
This was the case uniil the amendment of the relevant regulations in 2000 from which date
some limited allowance was permitted within the assumed investment return on equities.
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