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As Parliamentary and Health Service Ombudsman,
| provide a service to the public by undertaking
independent investigations into complaints that
government departments, the National Health
Service in England and a range of other public
bodies in the UK have not acted properly or fairly,
or have provided a poor service.

My Office has two key strategic objectives. The
first is to help individuals who bring their
complaints to my Office. | want to provide an
independent, high quality and accessible
complaint handling service that rights individual
wrongs. The second key objective is to offer a
wider public benefit. | consider it a fundamental
part of my role to use the learning from my
Office’s 40 years of handling large numbers of
complaints to help drive improvements in the
delivery of public services and to help inform
public policy. In order to do this | am committed
to sharing as widely as possible the learning from
the complaints | receive and to doing more to tell
public bodies in my jurisdiction, including the
National Health Service, about the value of
dealing with complaints promptly and effectively.
| also recognise the importance of making
potential complainants, and those who support
them, aware of my role and what | can achieve for
them. For these reasons, | am publishing these
case summaries which are the second set in an
ongoing new series' of published summaries
about complaints that | have investigated.

| have chosen these cases because they clearly
illustrate good or poor practice in dealing with
complaints from members of the public. In
particular, the cases demonstrate how things
might have been handled differently if the public

body concerned had had in mind the
Ombudsman’s three sets of Principles:
Principles of Good Administration, Principles
for Remedy’ and Principles of Good
Complaint Handling.

These Principles are broad statements of what
| believe bodies within the Ombudsman’s
jurisdiction should be doing to deliver good
administration and customer service, including
offering remedy when things go wrong. The
Principles cover:

o Getting it right

Being customer focused

Being open and accountable

Acting fairly and proportionately

Putting things right, and

Seeking continuous improvement.

| fully appreciate that when public bodies
deliver public services on a large scale, things
will go wrong from time to time. What is key is
how the public body then puts right the
mistake. The Principles are not a checklist to
be followed mechanically, but they do set out
a framework for public bodies to have in mind.
This will enable them to deliver a first class
service to the public and offer the right
approach to putting things right when they

g0 wrong.

! First in the series was Remedy in the NHS, June 2008

? http://www.ombudsman.org.uk/improving_services/good_administration/

http://www.ombudsman.org.uk/improving_services/remedy/
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The Principles of Good Complaint Handling’ is
the third in the series of Principles. They were
published in November this year, and build on the
Principles of Good Administration and Principles
for Remedy. The Principles of Good Complaint
Handling set out how public bodies should
manage complaints properly so that customers’
concerns are addressed and dealt with
appropriately. Complaint handling should be led
from the top, focused on outcomes and
accessible to the complainant. All too often | see
cases where the complaint handling falls short of
these entirely reasonable expectations. Mr S was
left feeling frustrated and outraged following his
experience with the Security Industry Authority,
which sent his application form for a door
supervisor’s licence to someone else (page 45).
The Authority initially failed to explain their
complaint process, failed to keep accurate
records and did not put things right quickly

and effectively.

In the case of Mrs Y (page 14), a GP Practice failed
to act on a Consultant’s letter, and compounded
that by not responding to Mrs Y’s complaint
about that matter, having initially insisted that
they had dealt with her complaint.

Complaints are also a valuable source of feedback
for the public body. Handled well, they provide
an opportunity for public bodies to improve both
their service and their reputation. That means
addressing individual complaints but also fixing
underlying problems and using the feedback and
learning to improve performance. Moreover, good
complaint handling can save time and money and
may result in fewer complaints.

The cases in this report come from a range of
public bodies within my jurisdiction, including the

National Health Service. They show the Principles
in practice, for example what we mean by ‘Acting
fairly and proportionately’, or by ‘Being open
and accountable’. In the case of Mrs C’s
complaint about continuing care funding for her
friend, Mrs J, for example (page 9), we considered
that the Trust and Strategic Health Authority had
not acted fairly since their portrayal of health
needs did not provide evidence of Mrs J’s
healthcare needs drawn from all the available and
relevant evidence; and had not been open or
accountable since they had not clearly explained
how the funding decision had been reached and
what evidence had been used.

The Principles show what can happen when things
go wrong and what can be done to prevent
mistakes happening again in the future. The cases
highlight where the Principles might have been
used to good effect to improve the outcome for
the complainant. | would like to emphasise that
we have chosen these cases only to illustrate
what we mean by the Principle concerned.

Many of the cases highlight where public bodies
fail to put things right properly and do not take
decisions based on all relevant considerations.
When Jobcentre Plus suspended Mr K’s income
support payments following a request from him
to pay him by cheque, they left him without
money for three weeks (page 61). They rightly
considered the question of a financial remedy for
Mr K, but then did not consider the full impact of
their actions on him.

The three sets of Principles represent common
sense and good practice but | hope they also go
further than that, to drive a shared understanding
about what makes for good administration and
excellent service and complaint handling in public

* http://www.ombudsman.org.uk/improving_services/complaint_handling/
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bodies and the National Health Service. | hope
that using the case studies to illustrate the
Principles will help prevent mistakes of the past
being repeated and will encourage public bodies
to use the Principles of Good Administration,
Principles for Remedy and Principles of Good
Complaint Handling to offer a better service to
the public. Complainants often say that they
hope that others will benefit from their
complaint. | share that hope. This set of case
summaries is intended to enable others to
benefit from the learning from these individual
complaints, as public bodies translate that
learning into a better service for all.

% ﬂ(cbﬂ\

Ann Abraham
Parliamentary and Health Service Ombudsman

December 2008
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Flawed consideration of an application for
retrospective continuing care funding

Mrs ) was admitted to a nursing home on

10 November 1999 following a fall in
September 1999 in which she fractured her hip.
She also suffered from dementia and transient
cerebral ischaemia (temporary neurological
problems caused by interrupted blood flow). She
was transferred to a second nursing home in
November 2003 and remained there until she
died on 5 September 2004.

Mrs J’s friend, Mrs C, applied for NHS continuing
healthcare funding on Mrs J’s behalf in April 2003.
The Local Review Panel of Rotherham Primary
Care Trust (the Trust) considered Mrs C’s claim. It
concluded that Mrs ] was not eligible for
continuing care funding from 10 November 1999
to 3 August 2004, but from 4 August 2004 her
condition ‘became more unstable and complex’
and she was thus eligible for funding from that
date until her death. Mrs C appealed to South
Yorkshire Strategic Health Authority (the
Authority) about the decision. The Continuing
Care Appeal Panel, held on 22 November 2004,
upheld the decision of the Local Review Panel.

In January 2005 Mrs C complained to the
Ombudsman about the Authority’s decision. We
investigated and recommended that the
Authority thoroughly review Mrs J's case. The
Trust subsequently completed a portrayal of

Mrs J’s healthcare needs and a second Local
Review Panel was convened to reconsider Mrs C’s
claim. The Panel concluded that Mrs J did not
meet the eligibility criteria for continuing care
funding before 4 August 2004.

In May 2007 Mrs C complained again to the
Ombudsman that Mrs ) had not been assessed
for continuing care funding at any time she was
resident in the nursing homes. She said that the
Trust had not compiled a robust and accurate
portrayal of Mrs J’s healthcare needs and, in
particular, that the summary of needs had given
insufficient attention to the end stage gangrene
from which Mrs ) suffered, and which required
the involvement of a tissue viability nurse.

We considered whether the Trust’s review
process met the following expectations set out in
the Principles of Good Administration:

e ‘Getting it right’ (acting in accordance with the
public body’s policy and guidance — published
or internal).

* ‘Being open and accountable’ (being open and
clear about policies and procedures and
ensuring that information, and any advice
provided, is clear, accurate and complete; and
stating criteria for decision making and giving
reasons for decisions).

 ‘Acting fairly and proportionately’ (ensuring
that decisions and actions are proportionate,
appropriate and fair).

In the context of retrospective continuing care
complaints this is taken to mean that there will
have been:

* arobust portrayal of health needs, drawn from
all the available and relevant evidence;

» a fair, proportionate and reasonable process of

assessment/review which is inclusive of
relatives and carers;
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 consideration of the person’s individual
healthcare needs by an appropriately
constituted and qualified panel, and
comparison of these healthcare needs to the
eligibility criteria; and

« a decision conveyed to the claimant that
clearly explains how it was reached, the
evidence used and the rationale.

We examined all the relevant documentation. We
also took advice from an experienced nurse with
considerable experience of continuing care
reviews and assessments.

We found that the needs portrayal did not
provide evidence of Mrs J’s healthcare needs
between 2000 and 2002, and significant events
recorded in the portrayal concerning tissue
viability and nutrition from 31 March 2004 were
not reflected in the summary and did not appear
to have been considered by the Panel. There was
no reference in the Panel report to any of the
contemporaneous records to support the
statement that Mrs ] was not eligible for funding
before 4 August 2004. We found that Mrs C had
not been given a clear explanation for how the
decision was reached, the evidence used and the
rationale for the decision.

In summary, the Trust’s review process was flawed

and for that reason we upheld Mrs C’s complaint.
The investigation was concluded in May 2008.

10 Improving public service: a matter of principle | December 2008

As a result of our recommendations:

* the Trust agreed to apologise to Mrs C for not

having thoroughly reviewed Mrs J’s case; and

* Yorkshire and the Humber Strategic Health

Authority (as the Authority’s successor) agreed
to ensure that a robust re-review of Mrs J’s case
would be undertaken.

The following Principles of Good
Administration were referred to in this case
summary:

e ‘Getting it right’ (acting in accordance with
the public body’s policy and guidance —
published or internal).

 ‘Being open and accountable’ (being open
and clear about policies and procedures and
ensuring that information, and any advice
provided, is clear, accurate and complete;
and stating criteria for decision making and
giving reasons for decisions).

 ‘Acting fairly and proportionately’ (ensuring
that decisions and actions are
proportionate, appropriate and fair).


http://www.ombudsman.org.uk/improving_services/special_reports/hsc/index.html
http://www.ombudsman.org.uk/improving_services/special_reports/hsc/index.html

Flawed investigation of a patient’s complaint
about a dentist

On 18 June 2004 Mr G attended a dental practice
(the Practice) for a routine examination. He saw
Dr L, whom he had not seen before. By Dr L’s
account, during the examination she noticed that
Mr G was suffering from sensitivity in the lower
left part of the mouth, and that the filling in the
lower left second permanent molar tooth (LL7)
may have been leaking. She advised Mr G that it
needed replacing. Mr G returned for the planned
treatment on 5 July. Dr L anaesthetised the lower
jaw, but before the dental work began, Mr G told
Dr L that the sensitivity was in the upper left part
of his mouth, and that this was where he had
understood dental work was going to take place.
Dr L found that the upper left part of the mouth
was sensitive to cold air, and she administered
anaesthetic in the upper left part of the mouth.
She replaced a filling in the upper left second
molar tooth (UL7), but did no work on the LL7
tooth. By Dr L's account she indicated to the
reception staff that a further appointment was
needed for the work on the LL7 tooth.

In July 2004 Mr G complained to the Practice that
Dr L had administered an unnecessary anaesthetic
in his lower left mouth. In her reply, Dr L
explained that she had done so because during
the 18 June examination she had found that the
filling of the LL7 tooth needed replacing. She said
that Mr G had first mentioned sensitivity in the
upper left part of his mouth on 5 July. Dr L said
that rather than go ahead and restore the LL7

tooth on 5 July, she had administered anaesthetic
to the upper left part of his mouth and repaired
the UL7 tooth instead. Mr G complained to the
Primary Care Trust, disputing Dr L's account of
events.

Mr G then complained to the Healthcare
Commission (the Commission), which took advice
from its Dental Adviser (the Dental Adviser). The
Dental Adviser referred to the General Dental
Council’s publication Principles of Patient
Consent and the National Health Services
(General Dental Services) Regulations (the
Regulations). He took the view that providing a
written treatment plan to all patients returning to
a dental practitioner was a professional
requirement under the guidance in Principles of
Patient Consent, and that providing a written
treatment plan was a requirement for all dentists
under the Regulations. The Dental Adviser
concluded that Dr L had failed to obtain Mr G’s
consent on 18 June to repair the lower filling and
his consent to administer anaesthetic in the
lower part of his mouth. In reaching this finding,
the Dental Adviser considered Mr G’s dental
notes for the consultation of 18 June, in which it
was recorded that he had complained of
sensitivity in the lower part of his mouth and that
a filling had been prescribed for the LL7 tooth.
He also noted Mr G’s assertion that what he had
actually been complaining about was pain in the
upper left area. The Dental Adviser concluded
that although it was ‘one word against another’,
it was his professional opinion that Dr L had not
‘adequately secured’ Mr G’s consent to
administer the anaesthetic as Mr G was ‘probably
unaware that Dr L had prescribed a filling’ in the
lower part of his mouth. The Commission
accepted the advice of the Dental Adviser and

Improving public service: a matter of principle | December 2008 n



upheld Mr G’s complaint. It recommended to
Dr L that she apologise to Mr G and suggested
changes to her working practices.

A Senior Dento-Legal Adviser at Dental
Protection (Mr B) wrote to the Commission on
Dr Ls behalf. He contended that some of the
advice given by the Dental Adviser was factually
incorrect, and that the decision that Dr L had not
obtained patient consent was not supported by
the evidence. At the time Dr L had examined

Mr G, the Regulations relating to treatment plans
did not stipulate that a plan was necessary when
a patient was transferred from one dentist to
another in a practice under a continuing care
arrangement. The Regulations only required a
dentist to provide a plan if carrying out three or
more permanent fillings or any other specified
treatments. Mr B pointed out that the Principles
of Patient Consent had only come into force
around one year after the events complained
about. He argued that Dr L had neither a
statutory nor ethical obligation to provide a
written treatment plan. However, it was unlikely
that she would not have told Mr G about the
treatment he was to undergo, having recorded
the outcome of the 18 June examination. The
Commission obtained further clinical advice and
replied, apologising for ‘the distress caused by
the provisions cited'. Its position remained that
the ‘consent [was] not as robust as it could [have
been]’.

Mr B complained to the Ombudsman that the
Commission’s findings about the treatment plan
were inaccurate and flawed, and its finding about
consent was incorrect and unjustified.

12 Improving public service: a matter of principle | December 2008

We investigated whether the Commission’s
investigative process was flawed, and had led to
an unreasonable decision. We studied the papers
provided by Mr B and the Commission, and took
clinical advice from our own Dental Adviser.

We found that the Commission did not
adequately explore or explain why Mr G’s case
required a written treatment plan, and that the
additional material used in the consideration of
this aspect of this case (the Principles of Patient
Consent) post-dated the June 2004 consultation.

We had concerns about the basis of the
Commission’s conclusion about consent, as it was
not clear why it had given more weight to Mr G’s
account than to that of Dr L. Given the absence
of a clear explanation — and the view of the
Commission’s Dental Adviser that this aspect of
the complaint rested on ‘one word against
another’ — we did not consider that the basis for
the Commission’s conclusion was adequately or
persuasively explained. The Commission’s
response to Mr B's complaint about its report was
cursory and superficial. Although it took
additional clinical advice in response to his
representations, its subsequent response did not
address Mr B’s specific points. Moreover, although
that response was less critical of Dr L than before,
the Commission’s recommendations to her
remained unchanged. It was disappointing that
the Commission did not take the opportunity
presented by Mr B’s complaint to resolve matters
before it came to the Ombudsman. Had the
Commission shared a draft of the report with

Mr B — thereby giving him the opportunity to
comment — it is likely that the issues he identified
would have been brought to its attention much



earlier, and would have stood a better chance of Principles of Good Administration
being satisfactorily addressed at the time.
The Principles of Good Administration

The Commission’s investigation was were not referred to in our report but this
maladministrative and we upheld Mr B’s case summary serves to illustrate the
complaint. Our investigation was concluded in following Principles:

April 2007.

» ‘Getting it right’ (taking reasonable
decisions, based on all relevant

Outcome considerations).
At our recommendation, the Commission agreed * ‘Acting fairly and proportionately’ (treating
to: people impartially, and ensuring decisions
and actions are proportionate, appropriate

» reconsider Mr G’s complaint and review its and fair).

recommendations (and consider if any tangible

recognition of its failings was appropriate for * ‘Putting things right’ (acknowledging

Mr G or Dr L as a result); and mistakes and apologising).

» apologise to Dr L for the failings we had
identified.

Improving public service: a matter of principle | December 2008 13
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Inadequate responses to a letter from a hospital
Consultant about a patient’s medication and to
a letter of complaint from the patient’s wife

Mrs Y’s late husband (Mr Y) was severely disabled
with a chronic obstructive pulmonary disorder (a
condition that results from damage to the
breathing tubes and air sacs within the lungs). He
was a patient of Dr Z at a GP Practice. In

May 2005 a hospital Consultant (the Consultant)
wrote to the Practice, suggesting changes to

Mr Y’s medication. The Consultant’s Specialist
Registrar saw Mr Y in August, when it transpired
that Dr Z had not acted upon the Consultant’s
letter. Mr Y’s prescription was changed after the
Specialist Registrar wrote to the Practice.

In September 2005 Mrs Y delivered a letter of
complaint to the Practice about Dr Z’s failure to
act upon the Consultant’s letter. Despite the
intervention of the local Primary Care Trust, the
Practice did not respond. In January 2006 Mrs Y
referred her complaint to the Healthcare
Commission, which was unable to complete its
review due to the Practice’s lack of co-operation.

The Healthcare Commission referred Mrs Y’s
complaint to the Ombudsman, who exercised her
discretion to investigate the complaint as it
stood. Sadly, Mr Y died in June 2006.

14 Improving public service: a matter of principle | December 2008

We investigated the Practice’s failure to take
action on the Consultant’s letter and failure to
respond to Mrs Y’s complaint about that. We
examined the available documentation, and took
clinical advice from a General Practitioner.

Dr Z was responsible for ensuring that his Practice
had effective procedures for dealing with
correspondence. Although we could not establish
the precise sequence of events, it appears that
after receipt at the Practice, the Consultant’s
letter was probably filed in Mr Y’s notes without
being referred first to Dr Z. We concluded that
the Practice did not have a robust procedure in
place to record and respond to such letters.

Our clinical advice was that it would have been
desirable for the Practice to have implemented
the Consultant’s suggested changes, and if the
Practice had done so without delay, then this
could have helped Mr Y’s breathlessness, reduced
the rate of exacerbations (a sustained worsening
of the patient’s symptoms from their usual stable
state, which is beyond normal day-to-day
variations and is acute in onset) and improved his
quality of life. It was unlikely, though, that the
three-month delay in changing Mr Y’s
prescription altered his long-term prognosis.

Since 1996 GP surgeries have been required to
operate their own complaints procedures, in line
with national guidelines. Dr Z had ultimate
responsibility for ensuring the Practice had an
acceptable procedure in place to handle and
monitor complaints and that staff were trained to
operate that procedure efficiently. We would
have expected the Practice Manager to manage
the complaints procedure for Dr Z (as she does
now). The Practice initially said they had replied



to Mrs Y'’s letter, but could not produce a copy
of their reply. However, the Practice later
admitted that, essentially, they had ignored

Mrs Y’s complaint and did not reply. The Practice
Manager’s evidence indicates that the letter was
filed away without being date-stamped or seen
by Dr Z. We criticised the Practice for not
responding to Mrs Y’s complaint and condemned
them for misrepresenting the truth by initially
insisting they had replied to her complaint.

These failings left Mrs Y with little choice but to
pursue her concerns through other routes. This
prolonged her dissatisfaction and distress at a
time when she was naturally concerned for her
husband’s health. It also meant that she had to
wait longer than necessary for an independent
explanation about the impact of the delayed
change to her husband’s medication on his health.

During our investigation, Dr Z told us that his own
‘lack of experience in the NHS Complaints
Procedure’ led to his ‘totally inadequate and
incorrect’ handling of Mrs Y’s complaint. He
wrote to her, apologising unreservedly for the
unacceptable handling of her complaint, and
offered to meet her, to offer an honest and
thorough account of his management of her
husband. He apologised that an oversight had
apparently delayed the start of Mr Y’s new
medication and concluded that the Practice had
learnt from their mistakes. Having considered

Dr Z’s letter, Mrs Y told us that she felt that his
apology was insincere and too late, and reiterated
her view that her husband might have lived
longer had Dr Z changed his prescription
promptly. She declined the meeting offer, saying
that she would prefer a written explanation of his
management of her husband.

We upheld Mrs Y’s complaint and concluded our
investigation in August 2007.

We recommended that Dr Z:

 write to Mrs Y, offering her a full and honest
explanation for the Practice’s failure to act on
the Consultant’s letter and her complaint; and

¢ pay her £250 in recognition of the distress and
inconvenience the Practice’s poor complaint
handling had caused.

We noted the action that Dr Z had taken (and
planned to take) as a result of Mrs Y’s complaint,
in particular his intention to attend NHS
complaint handling courses and to set up a
Practice system to ensure that the same mistake
cannot recur. In support of that, we
recommended that Dr Z ask the Primary Care
Trust to consider his proposed action plan, to
help him to make any changes considered
necessary in light of our findings, and to
implement and monitor it.

Dr Z agreed to implement our recommendations.

The Principles of Good Administration were
not referred to in our report but this case
summary serves to illustrate the following
Principles:

 ‘Being open and accountable’ (taking
responsibility for actions).

* ‘Putting things right’ (acknowledging
mistakes and apologising).

» ‘Seeking continuous improvement’ (learning

lessons from complaints and using them to
improve services and performance).

Improving public service: a matter of principle | December 2008 15
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Remedy for a flawed investigation and poor
service

In November 2002 Mrs S fractured her femur. She
was admitted to St George’s Healthcare NHS
Trust (the Trust) and underwent a dynamic hip
screw procedure (insertion of metal plate and
screws into the leg in order to allow healing of
the fractured upper thighbone). In January 2003
the Trust X-rayed the fracture; Mrs S says she was
told ‘it had mended ok’. A further X-ray was
taken in February; the doctor was said to be
pleased with the fracture. In March Mrs S decided
to have private physiotherapy; in connection with
that she paid privately for an X-ray. It showed the
fracture had not united.

In November 2003 Mrs S complained to the
Trust. She asked why no one had pointed out
that the fracture had not healed and why the
X-rays had not picked up that the fracture had
not mended. The Chief Executive replied in
January 2004. He said his Consultant Orthopaedic
Surgeon had said that fractures unite once they
are healed and that X-rays sometimes suggest
fractures have healed when they have not.
Dissatisfied with that response, Mrs S wrote to
the Trust’s Convenor. The Trust’s final response of
March 2005 reiterated the Consultant’s previous
advice about X-rays.

Before Mrs S received the Trust’s final response,
she complained to the Healthcare Commission
(the Commission). The Case Manager reviewed

her complaint and sent her a decision letter on

16 Improving public service: a matter of principle | December 2008

8 July 2005 saying that he had referred her
complaint back to the Trust, and asked them to
obtain an independent orthopaedic opinion on
her X-rays. (The Trust were unable to do that
because Mrs S’s complaint had been discussed by
the whole orthopaedic team. The Commission
agreed to obtain an independent opinion
instead.)

In February 2006 the Commission asked a
Consultant Orthopaedic Surgeon (the Clinical
Adviser) if the Trust’s explanations to Mrs S were
‘accurate and adequate’. The Case Manager sent
a second decision letter to Mrs S on 11 April,
saying that Mrs S had received correct and
appropriate surgical treatment, but that he had
concerns about how the Trust had communicated
with her and supplied information to her. The
Case Manager said that the Clinical Adviser had
‘commented that he believed [the X-rays] were
suggesting a good progress regarding healing of
the bone but sometimes a computerised
tomography (CT) scan may be needed to rule
out any abnormality in the healing process’. He
concluded the Trust had ‘responded
appropriately with regard to the interpretation
of your x-rays’. Mrs S replied that her concerns
had not been addressed; she asked for
confirmation of whether her X-rays did, or did
not, show a break. The Commission agreed to
review its previous decision and sought clinical
advice from a second Clinical Adviser.

A final decision letter was sent to Mrs S in

April 2007 by the second Case Manager, who
relayed the second Clinical Adviser’s opinion that
fractures of the type Mrs S had suffered took
about three months to heal solidly but
sometimes took a lot longer. He said the second
Clinical Adviser had explained that an X-ray taken
in December 2002 showed ‘the fracture remains
in excellent position’ and that the X-ray taken in



January 2003 showed ‘the position of the
fracture remained the same. He noted that ...
one would not expect the fracture to be healed
at this point. He stated that the reason for the
X-ray was to see if the fixation remained secure
and the fragments remain the same [sic]
position relative to each other’. The second Case
Manager said a further X-ray taken in

February 2003 ‘confirmed the results were the
same as shown on the film taken on

January 15 2003’. He stressed that Mrs S’s fracture
had healed appropriately.

The second Case Manager conveyed to Mrs S the
second Clinical Adviser’s advice about: the
visibility of fractures and fracture healing on
X-rays; why X-rays might not show breaks; and CT
scans. He also informed her that the fracture had
been clearly visible on all the X-rays reviewed by
the second Clinical Adviser. He said ‘in the
opinion of the adviser, the reason for taking the
films had been to check the position of the
fracture and only secondarily (at that early
stage) to assess healing ... the reason you were
advised that things were going well ... was
because they were, but this related to the
maintenance of the fracture position’. The
second Case Manager concluded that there was
nothing further that the Commission could do (or
that the first Case Manager should have done),
and proposed to take no further action.

Mrs S complained to the Ombudsman in

May 2007 that after two reviews by the
Commission she had still not received answers
about whether the Trust’s X-rays showed a break,
or why the Trust failed to identify that her
fracture had not mended. She also complained
that the Commission’s reports contradicted each

other, and was unhappy about the length of time
the reviews had taken. Mrs S said the delays had
prolonged the inconvenience and distress she had
suffered.

We investigated the Commission’s handling of
Mrs S’'s complaint, to assess whether its
investigation process was flawed, its service poor
or its decision wholly unreasonable. We also
looked at whether it took an unreasonably long
time to review her complaint.

During the investigation we examined all the
relevant documentation and obtained specialist
advice from a Consultant Orthopaedic Surgeon.

The Commission’s decision letter of April 2007
included a detailed interpretation of the Trust’s
X-rays, and stated that Mrs S’s fracture was visible
on them all. We therefore disagreed that the
Commission had failed to answer her questions
about whether or not the X-rays showed the
break. Neither did we agree that the
Commission’s reviews had failed to address why
the Trust did not identify that Mrs S’s fracture
had not mended: the same letter confirmed that
the X-rays would not have been expected to
show that it had healed, and that she was told
things were going well (in January and

February 2003) because they were. The second
Clinical Adviser provided clear and detailed
advice about the course of healing of fractures
and about the interpretation of the X-rays, and
correctly identified that the fracture had mended
appropriately.

However, we criticised the Commission’s

conclusion that there was nothing further that it
could do, or that the first Case Manager should
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have done. The Commission should have
obtained its own clinical advice at the outset in
response to Mrs S's complaint (rather than first
asking the Trust to do so). That failure meant that
her concerns were not resolved at the earliest
opportunity, and so prolonged the inconvenience
and distress she suffered. The Commission’s
decision letter of 11 April 2006 did not give Mrs S
a clear answer about whether her X-rays showed
a fracture. Furthermore, having previously
identified that the Trust needed to take further
action to address her concerns about the X-rays,
the Commission now concluded that the Trust
had responded appropriately. We therefore found
that the decision letters of 8 July 2005 and

11 April 2006 appeared contradictory. The
Commission took an unreasonably long period of
time (29 months) to complete its reviews and
provide Mrs S with a response that addressed her
concerns.

In summary, the Commission’s investigative
process was flawed and its service was poor, and
these failings amounted to maladministration.
Furthermore, the Commission did not
demonstrate it met the standards of behaviour
expected of it, as outlined in the Principles of
Good Administration (‘Being customer focused’
— keeping to its commitments, including any
published service standards; ‘Being open and
accountable’ — giving information that is clear,
accurate and complete; and ‘Putting things right’
— putting mistakes right quickly and effectively).

We partly upheld Mrs S’s complaint and
concluded our investigation in June 2008.
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At our recommendation, the Commission agreed
to:

« apologise to Mrs S for the failings we had
identified; and

e pay her £200 as compensation in recognition of
the inconvenience and distress its delay in
resolving her complaint had caused her.

The following Principles of Good
Administration were referred to in this case
summary:

 ‘Being customer focused’ (keeping to
commitments, including any published
service standards).

 ‘Being open and accountable’ (giving
information that is clear, accurate and
complete).

 ‘Putting things right’ (putting mistakes right
quickly and effectively).


http://www.ombudsman.org.uk/improving_services/special_reports/hsc/index.html
http://www.ombudsman.org.uk/improving_services/special_reports/hsc/index.html

Complaint about care and treatment after two
operations were cancelled and about poor
complaint handling

Mr V was being treated by Pennine Acute
Hospitals NHS Trust (the Trust) for sleep apnoea
(a condition where the patient stops breathing
during sleep) and a Consultant Surgeon (the
Surgeon) put him on a waiting list for examination
under anaesthetic. On 13 September 2002 he
attended for the surgery, but was sent home. This
was because the anaesthetist deemed him to be
a high risk and required that he undergo a formal
pre-operative assessment, including an
echocardiogram, and because he would need a
High Dependency Unit (HDU) bed. By the time
Mr V was discharged, he had been without food
or drink for about 20 hours.

On 4 October 2002 Mr V attended for
pre-operative assessment, but his medical notes
were unavailable. He said he tried to tell the staff
about the tests that were required but they did
not listen to him. When Mr V attended for the
rearranged operation on 14 October, staff
identified that he had not undergone the
required tests. An echocardiogram was carried
out but, as an HDU bed was not available, the
operation was cancelled. On 11 November Mr V
saw the Surgeon, to discuss the problems he had
faced, but felt rushed and the issue of relisting
his surgery was not resolved. Mr V’s progress
continued to be monitored, and in April 2003 a
‘watch and wait’ policy was adopted in respect of
his future treatment.

In November 2002 Mr V complained to the Trust.
In reply, the Trust explained why the operations
had been cancelled and apologised for the
inconvenience and anxiety caused. In March 2003
Mr V complained to the Trust, via his
representative. He wanted to know why he was
kept at the Trust on 13 September for so long;
why staff had ignored what he told them about
the tests required by the anaesthetist; and why
he waited so long on 14 October when similar
staff had dealt with him on 13 September. Mr V
also complained about the Surgeon’s attitude
during the November consultation, which had
left him feeling unimportant and angry. The
Trust’s response did not cover all the issues.

A local resolution meeting took place in
October 2003, but Mr V remained unhappy. The
Trust issued their final response in March 2004,
apologised for their complaint handling, said that
the complaints system was being externally
reviewed, repeated their previous explanations
and said they could do nothing more. The Trust
told Mr V that he could request an independent
review (but not that he had to do so within

28 days of the local resolution ending). After a
review had been requested on 29 July, the Trust
told Mr V’s representative that it was too late for
him to request one.

Mr V complained to the Healthcare Commission
(the Commission). Its recommendations to the
Trust included that they give Mr V a more
detailed explanation for the October
cancellation, and tell him about the steps being
taken to improve their complaint handling. No
further action was taken on the complaint about
the Surgeon. Mr V was dissatisfied with the
information later provided by the Trust.
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In August 2006 Mr V complained to the
Ombudsman seeking explanations for the failings
he had experienced, and financial redress for the
impact that pursuing his complaint had had on
him.

We investigated the Trust’s cancellation of Mr V’s
operations and his subsequent care; the events
that occurred at the pre-operative assessment;
and their complaint handling. We also
investigated Mr V’s complaint that the
Commission had not investigated all his concerns
and had ignored his evidence.

We looked at all the relevant documentation, and
took clinical advice from an experienced Surgeon.

We found that it was unreasonable that Mr V had
waited so long at the Trust in September 2002
before being told that his operation had been
cancelled, and that the delay could have been
avoided if his medical records had been reviewed
earlier. The Trust apologised to Mr V for this
failure and improved their systems as a result. The
anaesthetist did not record his decision that Mr V
was a high risk, and why. If Mr V was a high risk
and needed an HDU bed, the Trust had failed to
organise this before admission. The lack of an
adequate record of why the operation was
cancelled and the failure to get a statement from
the anaesthetist meant that the Trust could not
provide a clear reason for the cancellation.

It was unreasonable that Mr V’s medical records

were unavailable for the pre-operative assessment
(the Trust have since improved their systems). The
Trust said that the lack of medical records had no
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impact on the quality of the assessment and
Mr V’s ongoing care, but also said this meant no
echocardiogram was performed, leading to the
cancellation of the October operation. These
views were contradictory and we criticised the
Trust for their unclear explanations. There was a
lack of planning before Mr V’s October
admission, and a delay in telling him that the
operation had been cancelled.

It was not possible to determine what occurred
at the consultation with the Surgeon. As he had
previously apologised to Mr V for the
communication breakdown, we did not
investigate the matter further.

The Trust’s complaint handling was poor. Their
responses to Mr V were delayed and did not fully
answer his concerns. He had difficulty contacting
staff to discuss his complaint and there was
confusion about the review. The Trust
misunderstood Mr V’s complaint, believing it was
mainly about system failures, whereas he wanted
to know why he was a high anaesthetic risk. If the
Trust had given Mr V clear explanations about
that the complaint may not have reached the
Ombudsman. In summary, the Trust’s failings
significantly impacted on Mr V’s life in terms of
distress and inconvenience and we upheld his
complaint.

The Commission failed to obtain independent
clinical advice on Mr V’s complaint, although it
raised clinical issues. It failed to scrutinise the
Trust’s explanations, and so unfairly presumed
that they had given Mr V an adequate and
accurate account of his care and treatment.

Mr V’s concerns that the Commission’s decision
letters were unfair and biased were
understandable. It would have been better for
the Commission to have confirmed with Mr V the
complaint to be investigated (the Commission



now does this). Its review focused on the changes
in practice at the Trust rather than on the facts of
the complaint. Furthermore, the lack of clinical
advice affected the quality of explanation given
to Mr V and the appropriateness of its
recommendations. We found that the
Commission’s complaint handling was
maladministrative, and denied Mr V an
independent review of his complaint. We upheld
the complaint.

We concluded our investigation in July 2007.

The Trust and the Commission agreed to
implement the following recommendations:

e The Commission and the Trust were to
apologise to Mr V for the failings we identified.

e The Trust were to pay £250 to Mr V in light of
the serious failings in their complaint handling;
and to report back to the Ombudsman on how
the lessons learnt from this case have been fed
into their practices and procedures.

As the Commission was already working with the
Trust to improve their complaint handling, no
further recommendations were necessary.

The