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Foreword from the Ombudsman

This report is about how HS2 failed to properly
engage and communicate with a complainant
over the sale of their family home to make way
for the trainline.

HS2 continuously let this person and their family
down by misleading them and not following the
proper process. This caused them severe stress
and worry which impacted on their health and
family life for over four years.

To add insult to injury, the complainant had
already suffered from HS2 delays to his
community’s response to the original H52 public
consultation. We published a report in 2015 about
this which found HS2 failed to appropriately
engage with the same community near Lichfield
when consulting about the proposals.



HS2 should have been repairing an already
fractured relationship following our 2015 report.
However when the complainant asked questions,
HS2 failed to respond fully and promptly,
sometimes giving incorrect information.

HS2’s delay in responding and engaging with the
complainant left his family in limbo for years.
This exacerbated the already stressful situation
of having to sell their family home and led to a
deterioration in the complainant’s health.

This report highlights the importance of proper
engagement and communication by all
government bodies with members of the public.
Being open and transparent with the public is an
essential component of good public service and
administration.

The case directly links to our report about HS2
which was published in 2015. At the time we
recommended improvements to ensure HS2 would
be more customer focused, open and accountable
when handling complaints. While these
recommendations were accepted by HS2 and
some improvements were made, this case
suggests that problems remain in the
communication and engagement with those
affected by the trainline and there is still work to
do.



We are laying this individual investigation report
in Parliament today given the links it has to the
systemic report we laid in 2015 and to help
inform Parliament’s ongoing scrutiny of HS2.

It is vital that HS2 implements our
recommendations and considers the learning from
this case so that further improvements to how it
engages with the public can be made. This will
help to ensure the same mistakes do not happen
to others and they do not have to experience the
distress that this family went through.

Rob Behrens CBE
Ombudsman and Chair,
Parliamentary and Health Service Ombudsman



Executive summary
1 Background

1.1In 2010 the Government published plans for
Phase One of the High Speed Two (HS2)
railway route from London to Birmingham. Mr
and Mrs D’s property, business and
smallholding fell within this proposed route.

1.2In 2015 we published an investigation into a
previous complaint from Mr and Mrs D . In
this we found HS2 failed to engage with Mr
and Mrs D and their neighbours when
consulting about the proposed railway.

Thttps: //www.ombudsman.org.uk/sites/default/files/Report_on_an_investigation_into_complaints
about_High_Speed_Two_Limited_report.pdf
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1.3In 2014, while Parliament were considering
legislation to give HS2 powers to build the
proposed railway, Mr and Mrs D submitted a
petition to the Parliamentary Select
Committees about HS2’s handling of their
case. In the months before they were due to
appear in Parliament, Mr and Mrs D negotiated
with HS2 for the purchase of their property. In
December 2014 Mr and Mrs D signed a unique
and bespoke contract with HS2 to purchase
their property in exchange for withdrawing
their petition.

1.4In summer 2015 HS2 accepted Mr and Mrs D’s
blight notice 2 and began negotiating
compensation with Mr and Mrs D’s agents for
the purchase of Mrand Mrs D’s property.

Z A legal notice that property owners can serve on HS2 to purchase their property (which is needed
for development of the railway) so they can move away.
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2 The complaint

2.1Mr and Mrs D complained to us about HS2’s
handling of the purchase of their property
between 2015 and 2019, as well as about
HS2’s handling of their health concerns from
2013 onwards. They said HS2 failed to
properly answer their questions about their
processes and actions they had taken. These
concerned:

e the price HS2 would pay for Mr and Mrs D’s
property

e HS2’s handling of other aspects of their
compensation

e the involvement of HS2 staff on their case

e surveys HS2’s agents took of Mr and Mrs D’s
property

e responses to Mr and Mrs D’s requests for
measures to reduce negative impacts of the
railway in their area (mitigation)

e requests to meet with HS2 to resolve
aspects of their compensation concerns.

11



2.2Mr and Mrs D said the two Independent
Complaints Assessors (ICAs) 3 and the
Residents’ Commissioner “ failed to provide
adequate oversight following their complaints
about HS2.

3 Findings

3.1Despite hopes of starting afresh following our
2015 investigation, Mr and Mrs D’s relationship
with HS2 was fraught with problems and
distrust which grew over a four-year
period. We found serious and repeated
instances of maladministration by HS2. The 12
areas we identified were:

e HS2 misled Mr and Mrs D about the first
property manager’s continued involvement
in their case in spring 2016 when asked
about it directly by Mr and Mrs D
(complaint 1b). HS2 were not truthful or
open and accountable

e HS2 failed to engage with Mr and Mrs D
about the price they would pay for their
property in spring and summer 2016

3 The ICAs review complaints made against agencies and organisations overseen by the Department
for Transport, including HS2.

4 The Residents’ Commissioner works with HS2 to help ensure they adhere to their commitments in
the Residents Charter .
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(complaint 1c¢). This meant they provided
confusing and contradictory responses

e HS2 did not properly engage with Mr and
Mrs D’s concerns about the change in
agents (complaint 2a)

e HS2 did not properly engage with Mr and
Mrs D’s query about the need for a further
survey in autumn 2015 and 2016
(complaint 2a).

e HS2 initially tried to prevent Mr D from
submitting a business loss claim in summer
2017 (complaint 1d).

o HS2 did not tell their contractor about Mr
and Mrs D’s mitigation request until April
2018 despite saying they would do so when
the Contractor was appointed (July 2017)
(complaint 1a)

o HS2 failed to fully communicate with Mr
and Mrs D about attendance of contractors
to their property for surveys in January
and May 2018

e HS2 failed to follow the negotiation
process for the business loss claim from
May 2018 (complaint 1d). Instead, they
used the complaints process to respond to
matters

e while HS2’s decisions to refuse Mr and Mrs
D’s meeting requests in 2018 were
reasonable, they failed to be clear and

13



consistent in communicating their
decisions on meeting requests to Mr and
Mrs D

e HS2 did not pay their final payment for
professional fees on 1 October 2018 until
prompted by Mr and Mrs D in November
2018 (complaint 1¢).

e HS2’s complaint handling (complaint 4)
was poor because they did not engage with
Mr and Mrs D fully, did not provide honest
answers and did not adhere to the
complaints process. This meant H52 were
unable to answer Mr and Mrs D’s
complaints in a straightforward way.

e HS2 did not act in accordance with their
complaints process in March 2018. They
failed to explain to Mr and Mrs D that they
were trialling a new complaints process.

3.2The Residents’ Commissioner and the two ICAs
acted reasonably, apart from one oversight by
the second ICA. We found the second ICA
(complaint 5a) did not make a finding on Mr
and Mrs D’s complaint about HS2’s handling of
their business loss claim.

14



3.3We found HS2 acted appropriately when:

¢ allowing Mr and Mrs D to petition Parliament
in 2017 about their mitigation concerns.

e responding to Mr and Mrs D’s request for
mitigation during 2017 and 2018. While we
found errors regarding HS2 passing
information to their contractors, in terms of
HS2’s approach to mitigation issues, we
considered they acted reasonably.

e providing reasons to explain their decision
not to replace a staff member working on Mr
and Mrs D’s case in 2018

e explaining why they did not believe
meetings with Mr and Mrs D were warranted
in 2018.

4 |njustice caused
4.1We found the maladministration had a
significant impact on Mr and Mrs D. Their

actions caused delay as well as having
emotional and health impacts.
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Delay

4.2Mr and Mrs D would have been in an informed
position much earlier had HS2 responded to
their concerns about agreeing a property price
and claim for business loss:

a) had HS2 been able to provide clear and
consistent messages about agreeing the
property price (complaint 1c), Mr and Mrs D
would have been in an informed position as
to how to proceed in April 2016, when HS2
first responded to their query. This caused
a delay of five months (April to
September 2016)

b) if HS2 had followed their negotiation
process, rather than the complaints process
(complaint 1d), Mr and Mrs D would have
been more certain about how their
business loss claim was progressing. HS2’s
actions caused inconvenience and delayed
Mr and Mrs D being in an informed position
for seven months (May 2018 to December
2018).

4.3HS2’s failure to make payment to Mr and Mrs D
for their remaining professional fees in
October 2018 (complaint 1c) meant there was
a one -month delay in receiving that payment.

16



4.4HS2’s hesitancy in applying their negotiation
process (complaints 1d and 2f) caused delay
when responding to Mr and Mrs D’s meeting
requests:

a)HS2 caused a two-month delay by not
responding to Mr and Mrs D’s request for a
meeting until August 2018.

b) HS2 should have responded to Mr and Mrs
D’s agent’s request for a meeting with Mr and
Mrs D in January 2018. This caused a four-
month delay in receiving a response to their
request for a meeting.

Emotional and health impact

4.5By failing to be honest or to provide clear
responses HS2 created and fed a relationship
of distrust with Mr and Mrs D which
characterised their relationship between 2015
and 2018/19. Mr and Mrs D described how all
their dealings with HS2 felt like a ‘battle’.
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4.6 This affected Mr and Mrs D’s health. Both
described how their family life was negatively
affected and Mr D was taking anxiety
medication in 2015 and 2016, which was partly
attributable to his dealings with H52. HS2’s
unclear, and in some instances untruthful,
responses to a number of questions caused Mr
and Mrs D significant distress.

4.7Many of HS2’s failings happened at the same
time, particularly during 2016 and 2018. We
accept Mr and Mrs D’s distrust of HS2 would
have felt overwhelming at times. We can see
it grew and intensified over a four-year
period, which had a detrimental effect on all
Mr and Mrs D’s exchanges with HS2. We have
seen Mr and Mrs D suspected HS2 were not
being honest, for example when responding to
concerns about how HS2 could use land for
mitigation (complaint 1a), even when HS2 had
acted reasonably. We are also conscious these
events occurred at a stressful point in Mr and
Mrs D’s life. While HS2 were not responsible
for Mr and Mrs D having to sell their family
home to make way for the proposed railway,
we can see HS2’s actions exacerbated the
impact on Mr and Mrs D’s stress levels and
health.

18



4.8In summary, HS2’s handling of Mr and Mrs D’s
case caused delay in progressing elements of
their case, unnecessary levels of stress and
anxiety as well as giving Mr and Mrs D cause to
doubt HS2’s honesty and sincerity when
responding to their concerns. In our view,
these are serious injustices that will have a
lasting impact on Mr and Mrs D.

ICA

4.91f the ICA had commented on Mr and Mrs D’s
concern about delay in payment of their
business loss claim in October 2018, Mr and
Mrs D would have had their complaint
considered. Given HS2 offered to pay the
business loss claim shortly after, we do not
consider the ICA’s oversight would have had a
significant effect. However, it would have
been frustrating for Mr and Mrs D, and is an
injustice.
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5 Recommendations

5.1Mr and Mrs D are not asking PHSO to
recommend compensation. To remedy the
injustice that resulted from HS2’s poor service
and maladministration, and the ICA’s failing,
we recommend within eight weeks of this
report:

a)HS2 should apologise in an appropriate
manner to Mr and Mrs D for the delay,
frustration, inconvenience and distress their
serious maladministration caused Mr and Mrs
D over a four year period

b)  to promote transparency and fairness,
HS2 should review and publish the learning
from this case. This is so that in
circumstances such as Mr and Mrs D faced,
where a unique contract is signed outside
routine processes, steps are taken to agree
new and relevant processes at an early stage

c)HS2 should review and report on whether this
learning has wider implications for how they
can improve their approach to handling
complaints. HS2 should share their learning
with the Chairs of the Public and
Constitutional Affairs Select Committee and
the Transport Select Committee, as well as
with the Secretary of State for Transport
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d)  the ICAs should apologise for the
frustration caused to Mr and Mrs D by the
maladministration identified.
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Investigation report
The complaint we investigated
Mr and Mrs D said that:

1.From January 2015 to March 2019 HS2 failed
to be honest, helpful and transparent in
handling their case and failed to deal with
matters in a timely, consistent and
constructive way:

a.from 2017 to 31 March 2019, HS2 staff
were unhelpful and misleading in dealing
with engagement about changes to the
line and requests for measures to reduce
negative effects of the railway
(mitigation) in their local area

b. HS2 misled them about who was
working on their case from January 2016
to May 2016. Mr D said that HS2 used
language in their correspondence to him
that was intended to make him think the
staff member who had previously worked
on their case and who Mr and Mrs D had
lost confidence in, was no longer involved
in their case

c.HS2 failed to respond properly to
questions or to follow processes and
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procedures in relation to the
Compensation Code, and

d. HS2 failed to deal with their
compensation claims in a timely,
consistent and constructive manner.

HS2 abused their powers and demonstrated
bullying behaviour. This included failing to
recognise and respond appropriately to
conflicts of interest in relation to their
actions:

a.HS2 singled them out for negative
treatment because of complaints they
had made

b. in November 2014 HS2 included a
clause in the contract for their house sale
that prevented them from approaching
the HS2 Select Committees about their
mitigation concerns

c.in January 2018 HS2 and their agent tried
to push through Mr and Mrs D’s
compensation claims before they had
been properly considered and negotiated.
HS2 threatened Mr and Mrs D that they
would have to pursue matters through the
Lands Tribunal, (without an offer of
alternative dispute resolution (ADR), or
mediation or even a meeting) which
would be a lengthy and costly process

23



d. HS2 did not act independently by
allowing the second property manager to
consider Mr D’s claim for business loss in
light of their involvement in the poor
handling of the valuation date

e. from May/June 2018 HS2 instructed
their agent not to respond to Mr and Mrs
D’s correspondence without good reason
and then lied to Mr and Mrs D about the
reasons for doing so, and

f. from winter 2017 HS2 and their surveyors
either refused to meet Mr and Mrs D or
cancelled meetings and appointments at
short notice without good reason for
doing so.

HS2 demonstrated a lack of understanding or
care regarding the stress, ill-health and lack
of wellbeing that HS2’s behaviour caused
when dealing with their case. Mr and Mrs D
complained it was the poor treatment they
received from HS2 that caused the stress,
rather than the impact of the rail project
itself.

HS2 handled complaints poorly:

a.throughout this process, HS2’s complaints
responses were simply ‘tick box’ and did
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5.

not deal with the substance of the
complaints

b. HS2 did not deal with complaints
according to their own complaints
procedures.

There was inadequate oversight of HS2’s
handling of their case:

a.the Independent Complaints Assessor did
not investigate complaints independently
and in a thorough way

b. the Residents’ Commissioner’s
involvement was not helpful or
independent

c.there was no proper check and balance
over how HS2 dealt with those affected
by the scheme. Mr and Mrs D felt there
was nowhere they could go to get
assistance regarding the difficulties they
were having with HS2.

25



Claimed injustice

6.

Mr and Mrs D said that HS2’s actions resulted
in extensive delays and caused them
unnecessary stress, inconvenience and
financial uncertainty. Mr and Mrs D said that
they spent a huge amount of time trying to
deal with HS2 on these matters as they felt
that everything to do with HS52 was a battle
that significantly impacted their health and
their family life. Mr and Mrs D said that all
HS2’s actions had negatively affected their
health, wellbeing, family life and business.

Further, Mr and Mrs D said that HS2’s actions
meant they were prevented from exercising
their right to petition Parliament about the
appropriate design of the railway and
mitigation in the vicinity of their new home.
Mr and Mrs D claimed that because of the
substandard engagement they received from
HS2, it was likely that they and the local
community would suffer because of
inadequate mitigation from the railway line
in the local area.

Mr and Mrs D said that the ICAs’ and the
Residents’ Commissioner’s actions showed
that there was not an effective check and
balance over the actions of HS2. This has led
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to further unnecessary stress, wasted time
and frustration.

Outcome sought

9.

Mr and Mrs D do not ask for financial
compensation. Mr and Mrs D seek a thorough
investigation into their complaints to ensure
HS2’s management is held to account and
that systems are put in place to rectify
matters. They say the systems need to
ensure that those who are affected by HS2
and who have cause to complain about HS2’s
actions are treated fairly and appropriately.
Mr and Mrs D would like an effective system
of oversight and an adjudicator to give
affected parties a timely means of redress.
Mr and Mrs D said that they would like HS2’s
continued failings to be brought to the
attention of the public and Parliament so
HS2 could be properly held to account. Mr
and Mrs D said that they would like HS2 to
appropriately engage with them and with
local communities, given the poor
engagement received to date, and reassess
the need for mitigation in the local area.
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Our role and Principles

10. We investigate complaints from individuals
who feel they have received unfair
treatment or poor service from UK
government departments and some UK public
organisations. If we look at what the
organisation did and find that something
went wrong, we say this is
maladministration. If we find
maladministration, we consider whether it
has caused injustice to the complainant, and
whether anything should be done to put
matters right for them.

11. The Upper Tribunal (Lands Chamber) is a
specialist chamber that determines, among
other things, disputes about compensation
awarded for the compulsory acquisition of
land. Therefore, we cannot comment on the
amount of compensation offered ° to Mr and
Mrs D. However, we can consider the
consistency of information passed by HS2 to
Mr and Mrs D about how they approached
compensation matters.

> Section 5(2)(a) of the Parliamentary Commissioner Act 1967.
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12. Our findings address the broader quest

13.

jons set out in the scope above. However, Mr
and Mrs D provided many detailed examples
to support their complaints. These are set
out in our Annex and we have addressed
them in our report. However, we do not
intend to address every example raised with
us if there is more relevant evidence
elsewhere. We have carefully considered all
the evidence provided to us through
provision of papers, enquiry responses and
interviews with all the parties. We are
satisfied that relevant evidence is included
in this report.

We are impartial and make decisions by
looking at what happened and considering
the evidence available to us. When we
investigate a complaint, our approach is to
consider whether the organisation
complained about acted in accordance with
the relevant standards and applicable
guidance. The Ombudsman’s Principles of
Good Administration, Principles of Good
Complaint Handling and Principles for
Remedy are broad statements of what public
organisations should do to deliver good
administration and customer service, and
how to respond when things go wrong. We
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will identify which Principles apply at the
beginning of each section of the complaint.

Complaint 1: From January 2015 to March 2019
HS2 failed to be honest, helpful and transparent
in handling Mr and Mrs D’s case and failed to deal
with matters in a timely, consistent and
constructive way:

1a — From 2017 to 31 March 2019 HS2 staff
were unhelpful and misleading in dealing with
engagement about changes to the line and
mitigation proposals in Mr and Mrs D’s local
area around negative impacts on the
community from the proposed railway.

General standards

14. HS2’s standards that apply to complaint 1a
are:

e HS2’s Annual Report from 2014/15 ¢ said
they would be ‘working in a fair,
respectful and transparent way with the
people who are affected’.

15. Our Principles that apply to this aspect of
the complaint are:

¢ Page 5
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e Being customer focused — public bodies
should tell customers about their
entitlements and what they can and
cannot expect from the public body. Public
bodies should also do what they say they
are going to do

e Being open and accountable — being
transparent, open and truthful about
decisions.

Background

16. Select Committees in both Houses of
Parliament considered representations from
those affected by HS2 as the legislation
enabling HS2 to construct the railway
progressed towards Royal Assent (becoming
an Act of Parliament). The legislation to
enable the construction of the railway was
programmed to pass through Parliament in
three stages — Phase One, Phase 2a and
Phase 2b. The Select Committees held
hearings to consider petitions
(representations) from those who had a
recognised interest in the proposed railway.
Homeowners affected by the railway and
who had concerns about how HS2 were
handling their interests could appear before
the Select Committees. Either before or
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after an appearance before the Select
Committees, the Select Committee could ask
HS2 to progress or resolve a petitioner’s
concerns.

17. The history of mitigation matters and HS2’s
approach is set out below:

November 2013 — HS2 produced a London-West
Midlands Environmental Statement — volume 2
Community Forum Area report 7 (the
Environmental Statement). Part of the report
considered the probable noise, vibration,
landscape and visual effects arising from
construction and operation of the proposed
railway. HS2 proposed some woodland planting in
Mr and Mrs D’s area 8. HS2 said they would offer
noise insulation to buildings that exceeded
European regulations for the threshold of day and
night-time noise in their dwelling as a result of
the railway °. HS2 said Mr and Mrs D’s area was
sparsely populated. They identified two buildings
(not the location of Mr and Mrs D’s new house)
that exceeded European thresholds. HS2 said
these two buildings qualified for noise insulation.
However, HS2 said:

"https: //assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/f
ile/398116/Volume_2_CFA21_Drayton_BassettHints_and_Weeford.pdf

8 Mr and Mrs D said the proposed planting was not for both sides of the railway line.

% Pages 205 and 206.
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“The avoidance and mitigation measures in
this area will avoid noise and vibration
adverse effects on the majority of
receptors and all residential communities
in this area.

‘HS2 will continue to seek reasonably
practicable measures to further reduce or
avoid these significant effects. In doing so,
HS2 will continue to engage with
stakeholders to fully understand the
[impact] ...’

February 2017 — The High Speed Rail (London
West Midlands) Act 2017 (the Phase One
legislation) for the building of the High Speed
Two railway received Royal Assent.

23 February 2017 — HS2 produced several policy
papers (the 2017 Policy Papers) about the
railway, which covered their understanding of
their powers '° and limits on their powers ', as
well as their approach to consultation,

"°https: //assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/
file/672188/B9_-_Introduction_to_hybrid_Bill_Powers_v1.1.pdf

"https:/ /assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/
file/672178/B2_-_Limits_on_Parliamentary_Plans_v1.4.pdf
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engagement '2, design '3, construction and
disposal of surplus land 4. These documents said:

e HS2 could not construct scheduled works
outside Limits of Deviation (LOD), which
HS2 said they had included in the plans
submitted to Parliament

e HS2 had powers to carry out the scheduled
works for the railway, but also ancillary
works required in connection with the
scheduled works. Ancillary works included
environmental mitigation works

e Limits of Land to be Acquired or Used
(LLAU) were used to show additional limits
for other works (including ancillary works).
The Phase One legislation only granted
planning consent for construction work
which was not scheduled works (that is,
ancillary works) if it had been assessed in
the Environmental Statement (from 2013)

e approval of additional works which were
outside the LOD (scheduled works) and not
covered by the LLAU (recognised ancillary
works) was not covered by the Phase One

Zhttps: / /assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/

file/672449/G1_-_Consultation_and _Engagement_v1.4.pdf
Bhttps: / /assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/

file/672456/G6_-_Design_Development_v1.4.pdf
4https: / /assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/

file/672197/C6_-_Disposal_of Surplus_Land_and_Over-Site_Development_v1.5.pdf
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legislation and required planning
permission

e the design process for the railway would
not be completed until after the Phase
One legislation was passed

e HS2 would develop the design by engaging
with people, and they were looking to
achieve best value for money.

February 2017 — HS2 issued Environmental
Minimum Requirements General Principles '>.
HS2 said they would use reasonable endeavours
to adopt mitigation measures that would reduce
environmental impacts caused by HS2 in so far as
they did not add:

e unreasonable costs to the project or
e unreasonable delays to the construction
programme.

Key events

18. From March 2017 onwards, Mr and Mrs D
raised concerns about the negative impacts
of the railway on their local area with HS2.
Mr and Mrs D were concerned that
inadequate mitigation measures were in
place in their area. Mr and Mrs D thought a

Bhttps: / /assets. publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/
file/618074/General_principles.pdf
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five-metre tree-lined bund (mounds of soil to
block negative impacts) was required for the
proposed railway line.

19. The key dates are:

2014 — Mr and Mrs D were planning to petition
Parliament about their concerns over the
proposed railway. They included their concerns
about mitigation.

December 2014 — Mr and Mrs D signed a contract
with HS2 for the purchase of their property. It
allowed Mr and Mrs D to stay in their home while
they built their new premises nearby. The
contract included a clause that Mr and Mrs D
would not lodge any future petitions against the
proposed railway line with Parliamentary Select
Committees.

March 2017 — Mr and Mrs D asked HS2 for
information on mitigation in their area. HS2 told
Mr and Mrs D they would tell them when HS2
appointed contractors. The contractors would
take forward Mr and Mrs D’s concerns about
mitigation ‘following their appointment’.

July 2017 — HS2 appointed a contractor (the
Contractor). The Contractor began completing
the scheme design for the proposed railway,
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which HS2 anticipated would take over 12
months.

22 August 2017 — Mr and Mrs D noted HS2 had
appointed the Contractor in July 2017 and asked
for an update on progress for mitigation. Mr and
Mrs D asked why HS2 would not do the
constructive thing and agree to their mitigation
request. Mr and Mrs D told HS2 they did not think
mitigation decisions should rest with the
contractors. Mr and Mrs D wanted HS2 to listen
to their concerns and make a decision.

22 August 2017 — HS2 told Mr and Mrs D they
would not treat ongoing correspondence about
mitigation as a complaint because HS2 had
already committed to reviewing mitigation when
the Contractor was appointed.

25 August 2017 — HS2 said they would keep Mr
and Mrs D updated about the anticipated
timescale for their request to be considered as
part of the construction programme review. Once
they had a more definitive timescale, HS2 said
they would let Mr and Mrs D know.

12 September 2017 — HS2’s senior engagement
manager told Mr and Mrs D:
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e the Contractor was in week number six of
a 16-month plan for reviewing the outline
design for the railway

e HS2 would be in a more informed position
early in 2018 to give a more detailed
timescale as they had requested

e HS2 had already completed the
Environmental Statement (2013), which
included proposed planting for mitigation

e some form of mitigation through woodland
planting might be needed on the section of
the railway near Mr and Mrs D

e potential for additional planting would be
looked at during the design period.
However, HS2 said they:

‘only have powers for land within the
[Phase One legislation] ... To confirm we do
not have compulsory purchase powers to
acquire any more land from other
landowners immediately to the east of the
mitigation site beyond the planned
hedgerow ... In addition, the area ... will be
used for construction activities and may
not be permanently acquired for the
scheme. Any additional planting outside
of the Act powers and plans would require
separate assessment including justification
for additional powers to acquire the land
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and for the increased cost of
implementing the additional planting.’

September and October 2017 — Mr and Mrs D
had a number of email exchanges with HS2’s
senior engagement manager. Mr and Mrs D said

HS2:

e already owned the relevant land as HS2
had purchased it from the landowner

e had not properly engaged with the local
community to design the height of the
railway

e had arrived at their Environmental
Statement on mitigation without proper
consultation with the local community

e were able to make a decision on mitigation
but had decided to ‘simply kick the issue
into the long grass’

e appeared to have come to a decision not
to include mitigation before the Contractor
was given a chance to consider it.

1 November 2017 — HS2 told Mr and Mrs D they
would be in an informed position by

8 December 2017, when HS2 had arranged to
meet Mr and Mrs D and their MP.
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4 November 2017 — Mr and Mrs D told HS2 they
wanted HS2 to respond to their questions about
mitigation so they could discuss them at the
December 2017 meeting.

9 November 2017 — HS2’s second Chief
Executive '® wrote to Mr and Mrs D’s MP
confirming Mr and Mrs D could petition the
Parliamentary Select Committees about
mitigation matters.

9 November 2017 — HS2’s senior engagement
manager emailed Mr and Mrs D saying the
Contractor needed to consider the design and
would consider Mr D’s request for mitigation. The
senior engagement manager also said:

‘... 1 do not consider that a continuous
exchange of emails is the best and most
constructive use of our mutual time and
hence the offer of a meeting [on 8 December
2017] in person.

‘Please be assured that | have always made
every effort to be completely transparent in
explaining how your request will be
considered along with the associated and

16 Over the course of this complaint HS2 had three chief executives - the first Chief Executive until
December 2016, the interim Chief Executive from January to March 2017, and the second Chief
Executive from April 2017 to present. For ease of reference | will refer to them as the ‘first Chief
Executive’, ‘the interim Chief Executive’, and ‘the second Chief Executive’ respectively.
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anticipated timescales. To qualify again for
you, the main works contractor will need to
consider your request in the context of
undertaking the detailed design of the route,
including planned mitigation measures,
within [Mr and Mrs D’s area] section of the
line of route. | have obtained an update from
the project team who have indicated that
their programme review of [Mr and Mrs D’s
area] section of the route is unlikely to be
concluded for at least 6 months. | will of
course keep you updated as part of my
regular engagement updates.

‘Il note you raised the issue of land
ownership. As you will be aware, we may
have acquired land within the area under
different property schemes but its future
ownership will be governed by the
approaches set out in HS2 [information
papers — key date 23 February 2017].

‘[HS2’s Local Engagement Delivery Plan] will
set out engagement opportunities for the
local community and | have previously shared
with you the details of our ongoing drop in
surgeries within your area.’

15 November 2017 — Mr D emailed HS2 after
attending a local parish council meeting in his
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community. He said they had heard HS2 were
considering lowering the height of the line and
were keen to engage with local communities. Mr
D said the additional surplus soil from lowering
the height of the line could be used to create a
bund. Mr D asked ‘why HS2 could not insist on
these mitigation proposals as part of the
package’ the Contractor was quoting for.

29 November 2017 — HS2 held an engagement
meeting about construction matters in Mr and Mrs
D’s area.

30 November 2017 — Mr D complained to HS2
about the behaviour of a member of their staff
during the engagement meeting the day before.
Mr D said he was talking to an environmental
specialist when the HS2 staff member interrupted
and refused to leave the conversation when Mr D
asked them to. Mr D said the HS2 staff member
told him he could not speak to the environmental
specialist because Mr D was due to meet HS2 the
following week. Mr D said he was, however, able
to continue talking to the environmental
specialist in another part of the room.

7 December 2017 — The MP cancelled the
meeting with H52 and Mr and Mrs D that had been
planned for the following day. It was not
rearranged.
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December 2017 — Mr and Mrs D lodged their
petition with the Parliamentary Select
Committees (which were considering the
legislation for Phase 2a of the railway) about
HS2’s actions around mitigation on Phase One of
the railway in their area and about HS2 Ltd’s
general behaviour to those affected by the
scheme.

11 December 2017 — HS2 wrote to the parish
council in Mr and Mrs D’s area. They said
mitigation planting was proposed in the area. HS2
said the Contractor had begun detailed design
and construction for their area, which would
include reasonable endeavours to reduce impacts
presented within the Environmental Statement.
HS2 said:

‘It is important to note that additional
mitigation in this area is constrained as HS2
only have powers for land within the [Phase
One legislation]. HS2 has a general assurance
not to buy more land than is needed for the
construction and operation of the railway
and moreover, does not have compulsory
purchase powers to acquire any land from
other landowners outside the Act limits. Any
additional mitigation outside of the Act
powers and plans would require separate
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assessment including justification for
additional powers to acquire the land and for
the increased cost of implementing
additional mitigation.

‘In addition, some of the land to the east of
the line of route included within the Act will
be used for construction activities and may
not be permanently required for the scheme.
Other land may have been purchased under
what is termed ‘discretionary property
schemes’ and in all cases, the land’s future
ownership will be governed by the
approaches set out in HS2 Information paper
[key date 23 February 2017] ...

‘Please be assured that the potential for
additional mitigation to the east of the line
of the route will be considered during this
design period in the context of the above
constraints.’

2 January 2018 — Mr and Mrs D complained to
HS2 about mitigation. They said HS2 had not
provided any meaningful engagement and had not
provided maps of the Phase One legislation limits
and land ownership in the area. Mr and Mrs D said

‘It is a requirement of HS2 Ltd to use
reasonable endeavours to adopt mitigation
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measures that will further reduce any
adverse environmental impacts caused ... The
proposals we have suggested meet the
criteria of mitigation HS2 Ltd should
consider. Can HS2 Ltd confirm that they will
comply with this requirement and adopt the
mitigation we have suggested and, if not,
confirm why not?’

Mr and Mrs D said HS2 were obliged to apply
reasonable mitigation measures and decisions
should not rest with the Contractor. Mr and Mrs D
said they wanted to meet ‘decision making
powers’. Mr and Mrs D said they had heard HS2
were proposing to lower the height of the line to
facilitate the line going under a major road; they
asked if HS2 would consider using the surplus soil
for this to make a bund. Mr and Mrs D said
building a bund and planting trees could be done
at little or no cost.

February 2018 — Mr and Mrs D sent several
chasing emails to H52 about their complaint.
Mr and Mrs D said they wanted to meet HS2 to
discuss a number of issues relating to the
handling of their property acquisition.

1 March 2018 — In response to a subject access
request from Mr and Mrs D, HS2 told Mr and Mrs D
they had not informed the Contractor about their
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request for a bund. HS2 said they stood by their
earlier commitment to inform the Contractor of
Mr and Mrs D’s request for mitigation. However,
HS2 said discussions with the Contractor to date
were on wider-level issues. HS2 said they
remained committed to discussing specific
mitigation requests in further detail with the
Contractor ‘as we move towards the time when
mitigation works are set to commence’.

19 April 2018 — HS2 told the Contractor Mr and
Mrs D were seeking a five-metre high tree-
covered bund. HS2 said a five-metre bund was
not part of the mitigation requirements in that
area. HS2 told the Contractor they had
committed to looking at Mr and Mrs D’s concern
about mitigation but at that point their focus was
on:

‘key structures and alignment options. Once
these along with the mass haul are
confirmed, then we are in a better position
to firm up on any mitigation needs.’

4 May 2018 — Mr and Mrs D met HS2’s second
Chief Executive. Mr and Mrs D told the

Chief Executive about their request for mitigation
to the railway line.

46



7 May 2018 — Mr and Mrs D complained to HS2.
They did not accept HS2 had offered a credible
reason for disagreeing with their and their
community’s suggestion for a bund. Mr and Mrs D
asked why HS2 could not agree to it. Mr and Mrs D
told HS2 they were worried that if they did not
reach agreement now, HS2 would procrastinate
and ultimately abandon their suggestion.

10 May 2018 — HS2 and the Contractor met
residents about the construction works in Mr and
Mrs D’s area.

14 May 2018 — Residents told Mr and Mrs D about
the meeting with H52 and their contractors. They
reported HS2 saying they were unable to discuss
proposals about mitigation because Mr and Mrs D
had petitioned the Select Committee. The
residents said HS2 had told them Mr D’s
appearance prevented further discussion on
mitigation.

21 May 2018 — HS2’s second Chief Executive
wrote to Mr and Mrs D following the meeting on
4 May 2018. He said:

e the Contractor was working hard to enable
detailed mitigation proposals to be
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communicated to them and their
community

e the Contractor was considering lowering
the line in their vicinity, which would
generate extra excavated material. HS2
said the Contractor was considering reuse
of that material, which could make
construction of a bund possible

e HS2 anticipated announcing their
mitigation decision within the next three
to four months

e the area Mr and Mrs D had suggested for a
bund was ‘actually outside the Phase One
limits. This means that any construction of
an earth embankment would require a
separate planning submission and be
subject to approval by [the local] District
Council.’

e they held fortnightly drop-in sessions at
the local council offices. H52 said the next
one was on 31 May 2018 and they were
open to engagement from Mr and Mrs D’s
community

e in relation to Mr and Mrs D’s particular
area, HS2 said the next drop-in session was
planned for 27 September 2018.

13 June 2018 — Mr and Mrs D appeared before
the Select Committee hearing petitions in
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relation to the construction of Phase 2a of the
railway (paragraph 16). Mr and Mrs D did not raise
mitigation issues at the hearing. The Select
Committee’s subsequent report did not feature
Mr and Mrs D’s concerns about mitigation.

19 July 2018 — HS2 completed an internal
review of Mr and Mrs D’s complaint that HS2 had
been rude to Mr D in November 2017 and had
refused to discuss mitigation issues on

14 May 2018 because a petition was lodged with
the Select Committee. HS2 said:

¢ in November 2017 the staff member joined
a conversation with Mr D and gave further
explanations from the general meeting.
HS2 said they had not received any other
complaints from anyone else present at
the meeting. HS2 concluded there was no
intent to cause upset to Mr D during the
meeting

e on 14 May 2018 the HS2 staff member had
not wanted to prejudice the outcome of
the Select Committee hearing

e arranging a meeting with Mr and Mrs D
about mitigation would not provide Mr and
Mrs D with any new or detailed
information, as there was no new
information to share with the community.
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31 July 2018 — HS2’s second Chief Executive
wrote to Mr and Mrs D reiterating there would be
a drop-in session in their area to discuss
mitigation matters on 27 September 2018.

3 August 2018 — Mr and Mrs D emailed HS2
saying the drop-in session was not appropriate to
address extensive questions on mitigation
because they could only discuss issues for five
minutes. Mr and Mrs D said they wanted
responses to some of their questions from

2 January 2018 before it was too late for
decisions to be made.

27 September 2018 — HS2 and their contractors
held a drop-in session for Mr and Mrs D’s area.

31 May 2019 — HS2 wrote to Mr and Mrs D. They
said:

e they planned to finalise the height of the
railway at the end of 2019

e they would be prepared to pursue a bund
of two and half metres high with potential
for planting also. HS2 said this was over
and above the mitigation requirement set
out in the Phase One legislation and they
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had done this in response to listening to
community concerns

e if the scheme design process changed,
they would review the situation again. HS2
said once the scheme design process
concluded, they would engage with the
community

e it was too early in the designh process to
provide the assurance Mr and Mrs D sought
about mitigation

e they held regular community events along
the railway including in Mr and Mrs D’s
area. HS2 also included a five-page annex
answering Mr and Mrs D’s outstanding
questions on mitigation from
November 2017. Among other things, HS2
said a final decision on the technical
environmental assessments would follow
after completion of the scheme design,
which was anticipated to be the end of
2019.

Evidence from Mr and Mrs D

20. Mr and Mrs D told us HS2:

e failed to consider their concerns about
petitioning from 2013 onwards
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e misinformed their community about
whether they owned the land required for
their request for a five-metre bund

e misinformed Mr and Mrs D about when the
Contractor would be told about Mr and Mrs
D’s request for mitigation proposals. HS2
told them they would tell the Contractor
after their appointment

e failed to openly respond to Mr and Mrs D’s
concerns about mitigation and refused to
meet with their community

e staff were rude and obstructive at a
community event in November 2017 but
HS2 refused to investigate

e staff gave their community misleading
reasons for not responding to concerns
about mitigation in May 2018.

Evidence from HS2

21. HS2 said they hired seven contractors to

complete the scheme design on 31 July 2017.
HS2 told us there were two stages for the
design. First, the scheme design developed
the design concept (ideas about how to solve
any design problems) and made high-level
cost estimates. H52 and their contractors
would consider various options as long as the
designs fell within the Phase One legislation.
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22.

Second, the detailed design phase would
then progress one design option to a fully
detailed level of completeness, including
quantities, detailed cost estimates and full
specifications for what was to be
constructed. HS2 said the detailed design
phase and construction was put back
because of the scale and complexities of the
rail plans. HS2 said they were due to start
mobilising resources in summer 2017 but the
Contractor only completed the concept
design in April 2020. HS2 said the
Contractor’s work was delayed and was
focused on the overall deliverability of the
scheme rather than specific mitigation. HS2
told us the proposed railway:

e will be 555 kilometres long, covering 40
per cent of the length of Britain

e requires 20 million tonnes of concrete, two
million tonnes of steel and moving 130
million tonnes of earth.

HS2 said they received significant
correspondence from Mr and Mrs D about
mitigation. HS2 said they had to strike a
balance between providing information to
communities and stakeholders about the
development of the design versus
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withholding information until it was more
stable. At all times HS2 shared the best
available information with Mr and Mrs D and
there was no evidence that HS2 shared
incorrect information with Mr and Mrs D at
the time it was shared. HS2 said they shared
information but there was potential for it to
change because of the process of the design
(above).

23. HS2 said they would acquire more land than
was strictly necessary at some sections of
the route, such as when they acquired an
entire plot of land from a property owner
that included more land than HS2 required
for the railway. HS2 said this did not mean
they could do anything they liked with the
surplus land.

They said:

‘In the context of [Mr D’s] concern it should
also be noted that HS2 Ltd has never said it
would not create the mitigation that he
requested. The position we have always
maintained is that we will commit to
everything that we are required to do in the
Environmental Statement [from

November 2013] but that we will not, and
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24,

25.

26.

cannot, commit to anything over and above
that.’

HS2 said the Contractor would assess
planting requirements on both sides of the
line within the limitations of the Phase One
legislation. Contractors had to meet
Environmental Minimum Requirements,
which included making reasonable attempts
to adopt measures that would reduce
adverse environmental impacts ‘insofar as
these mitigation measures do not add
unreasonable costs or delays to the
construction programme’.

HS2 said they had agreed to construct a two-
and-a-half-metre bund in Mr and Mrs D’s
area with the potential for planting to act as
a barrier. They said this went beyond what
was required under the Phase One
legislation. In considering value/benefit, HS2
could not always agree to every mitigation a
landowner might request.

HS2 said it was not simply a question of
height for the bund, as every metre up
meant around double that laterally to
support the structure, which in Mr and Mrs
D’s area would necessitate a planning
application. HS2 said that to a layperson it
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may not be clear what the difference is
between three metres and five metres and
what is constraining the choice. Therefore,
when HS2 said they did not have powers to
acquire the land, it may not be immediately
apparent, particularly when the
environmental impact at Mr and Mrs D’s
location never warranted that degree of
mitigation (even a two-and-a-half-metre
bund).

Our findings: complaint 1a

27.

Mr and Mrs D complained HS2 were unhelpful
and gave misleading information about
mitigation proposals in their local area. In
paragraph 20 Mr and Mrs D have provided
more detail about why they believe HS2
were unhelpful and misleading. With regard
to this complaint, we would expect HS2 to
take account of their powers to acquire and
use land, as well as their process for
finalising decisions about any mitigations
that would or would not be applied to the
railway line (key date 23 February 2017). We
would expect HS2 to adhere to commitments
about consulting with communities and being
open and honest about their work (paragraph
14). We would also expect HS2 to act in line
with our Principles (paragraph 15) in relation
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to being customer focused and being open
and accountable. In particular, we would
expect HS2 to be clear with Mr and Mrs D
about what they could and could not expect
from HS2, and explain reasons for any
decisions they took. We will consider Mr and
Mrs D’s specific complaints about HS2
(paragraph 20) in the same order.

Failure to pass Mr and Mrs D’s concerns to the
Contractor

28. Mr and Mrs D complained HS2 had not passed
their mitigation request to the Contractor by
March 2018. HS2 said they would pass Mr
and Mrs D’s mitigation request to the
Contractor ‘following their appointment’.
HS2’s response to Mr and Mrs D in March
2017 did not specify how long after the
Contractor’s appointment it would be before
they passed on Mr and Mrs D’s mitigation
request, but H52’s communication gave the
clear impression it would be done promptly.
HS2 told us the Contractor was focused on
deliverability of the overall scheme at this
time rather than specific mitigation concerns
such as those proposed by Mr and Mrs D.
However, they did not tell Mr and Mrs D this,
despite receiving their correspondence in
August 2017 asking how the Contractor was
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progressing. Instead, HS2 did not tell the
Contractor about Mr and Mrs D’s mitigation
request until April 2018, and only did so
after Mr and Mrs D brought it to their
attention following an information request in
March 2018. For these reasons, we consider
HS2’s actions were not transparent as they
did not do what they said they were going to
do and did not properly inform Mr and Mrs D
how their mitigation request would be
handled. HS2 were not customer-focused.
They acted maladministratively.

HS2’s response to Mr and Mrs D’s ongoing queries

29. Mr and Mrs D believed HS2 failed to respond
openly to their written questions and
concerns. While Mr and Mrs D say HS2 did not
consider their ongoing concerns about
mitigation from 2013 onwards, Mr and Mrs D
sighed a unique contract with HS2 in
December 2014 following their plans to
petition Parliament in 2014. We accept the
contract was negotiated between parties to
resolve Mr and Mrs D’s concerns in their
petition, and the clause preventing Mr and
Mrs D petitioning in future alludes to that.
Therefore, we have considered how HS2
handled Mr and Mrs D’s concerns about
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30.

31.

mitigation after they raised the issue again
in earnest in 2017.

During 2017 HS2 explained their design
process to Mr and Mrs D and said the railway
designh would not be completed until at least
mid-2018 (then extended until 2019), which
prevented them making a final decision on
mitigation issues. We have no reason to
doubt HS2’s explanation. It is supported by
their information paper on their designh work,
which said the design process would not be
completed until after the Phase One
legislation had received Royal Assent (key
date 23 February 2017). Therefore, we
consider HS2 acted reasonably in telling Mr
and Mrs D they were not ready to make
decisions on mitigation until their railway
design scheme was complete.

During the design phase, between 2017 and
2019, HS2 set up regular meeting forums in
Mr and Mrs D’s area to discuss community
concerns about the railway, including
mitigation matters. While we appreciate Mr
and Mrs D were seeking detailed updates and
discussions with HS2 on mitigation matters,
which HS2 were unable to provide at that
time, we consider HS2’s responses were
reasonable. HS2 told Mr and Mrs D about
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meeting forums taking place in their area in
November 2017, May 2018 and September
2018. We consider this was in keeping with
HS2’s design papers (key date 23 February
2017). The meeting forums allowed Mr and
Mrs D to receive regular updates and enabled
them and their community to contribute
their views to the railway scheme design.

Behaviour of HS2 staff in November 2017

32. Mr D said a member of HS2’s staff was rude
to him in November 2017 and HS2 did not
investigate it. HS2 did investigate, and
responded to Mr D’s concern on 30 July 2018.
However, we cannot say that the HS2 staff
member was rude in their exchange with Mr
D. Both Mr D and HS2’s staff member
recalled having a discussion (see key date 30
November 2017 and 19 July 2018). Both
recalled the HS2 staff member providing Mr
D with explanations during their discussion.
While Mr D was unhappy with the HS2’s staff
member’s behaviour, HS2 said they had
received no other complaints about their
staff member. With two competing views of
what occurred and the passage of time since
the events, it is difficult for us to establish
which party’s account reflects the HS2 staff
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member’s behaviour. For these reasons, we
have insufficient evidence to reach a finding.

HS2’s ownership of the land requested for
mitigation

33.

Mr and Mrs D made requests to HS2 for
mitigation to the railway in their area — for
a five-metre bund. HS2’s email and letters to
Mr and Mrs D of 12 September 2017, 9
November 2017 and 21 May 2018 and to the
community on 11 December 2017 said:

they did not have powers to acquire any
more land to the east of the line

the matter of mitigation was a complex
issue in relation to Mr and Mrs D’s request
for mitigation.

limits on their powers meant there were
restrictions on how HS2 could use the land
in the long term. HS2 also referred to their
information papers (see key date 23
February 2017

they would revisit the issue of mitigation
once the design of the railway was more
developed.
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34. Broadly, HS2 provided the relevant

35.

information. They appropriately referred to
their powers and offered to revisit and
consider Mr and Mrs D’s request for a five-
metre bund at a later date. However, HS2
gave Mr and Mrs D the wrong impression
about the ownership of the land. While HS2
were correct that there were limits on how
much land they could acquire under the
Phase One legislation, HS2 would not need to
make further acquisitions for additional land
in relation to Mr and Mrs D’s mitigation
request. Therefore, HS2’s comment about
land ownership, while technically correct,
was a generic point and not relevant to Mr
and Mrs D’s situation.

We have considered how HS2 responded to
Mr and Mrs D’s request for a five-metre
bund. HS2 offered to reconsider Mr and Mrs
D’s mitigation request when the design for
the railway was more developed, they
explained the issue of mitigation was
complex and they might not be able to
retain land indefinitely without further
planning permission (key date 23 February
2017). Given HS2’s answers were technically
correct and their overall answers were
reasonable, we do not consider HS2’s
unhelpful comment on the issue of
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ownership meant their actions overall fell
below a reasonable standard.

HS2’s update at a community event in May 2018

36. Mr and Mrs D say HS2 gave misleading
reasons for not providing an update to their
community in May 2018. HS2 told Mr and Mrs
D’s community they did not want to
comment on mitigation matters because Mr
and Mrs D were due to petition the Select
Committee on mitigation in June 2018 (key
date 13 June 2018). We recognise the Select
Committee could have asked HS2 to
undertake some further work following Mr
and Mrs D’s appearance (paragraph 16).
Therefore, what HS2 said reflected the
possibility that the Select Committee could
have taken a view on mitigation that they
would have needed to consider or resolve.
Therefore, H52 were not wrong. We can see
HS2 could have told the community in May
2018, as they told Mr and Mrs D in July 2018,
that there was no update to give on
mitigation matters because their design work
was not complete. In our view, HS2 could
have provided a more focused update to Mr
and Mrs D’s community in May 2018 as they
had no progress to report to Mr and Mrs D’s
community. However, we do not consider
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HS2 provided the community with inaccurate
information. For these reasons, we do not
consider their actions were so poor as to be
maladministrative.

1b — HS2 misled Mr and Mrs D about who was
working on their case from January 2016 to
May 2016. Mr and Mrs D said HS2 used
language in their correspondence that was
intended to make them think the staff
member who had previously worked on their
case and who Mr and Mrs D had lost
confidence in, was no longer involved in their
case.

General standards

37.

HS2’s standards that apply to this aspect of
Mr and Mrs D’s concerns are:

e HS2’s Annual Report from 2014/15 said
they would be ‘working with people in a
fair, respectful and transparent way’

e Residents’ Charter 2015 said ‘HS2 wants to
ensure that we deal with residents in a
fair, clear, competent and reasonable
manner’.
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38. Our Principle that applies to this aspect of
the complaint is:

e Being open and accountable — public
bodies should be transparent, open and
truthful about decisions.

Key events

39. The key dates are:

13 December 2015 — Mr and Mrs D raised
concerns with HS2’s first Chief Executive about
the individuals working on their case. They were
concerned their previous complaint and PHSO’s
2015 investigation report into their earlier
complaint had resulted in a lack of progress. Mr
and Mrs D said it was not fair or correct for H52
to allow the involvement of the same individuals
who were subject to serious complaints. This
included the first property manager, who was
overseeing Mr and Mrs D’s property acquisition at
HS2.

21 December 2015 — HS2 said they were
handling Mr and Mrs D’s compensation claim
correctly and consistently. However, HS2
recognised Mr and Mrs D’s concerns. HS2 said:
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‘We have a dedicated and highly qualified
land and property team and we are currently
establishing who is best placed to be your
named case officer to handle any queries
outside of your claim. This will be someone
who has not previously worked on your case
but will have the relevant expertise to
support it through to conclusion. ...’

29 January 2016 — HS2 wrote to Mr and Mrs D
saying the second property manager was their
named case officer and should be contacted with
any queries.

16 and 29 March 2016 — Mr and Mrs D wrote to
HS2 saying they were concerned that previous
staff involved in their case were still working on
their property acquisition. They told HS2 they
were concerned it was hampering progress. Mr
and Mrs D asked HS2 to provide assurance that
those involved in their case previously were not
involved going forward.

17 March 2016 — HS2’s agents (surveyors helping
negotiate Mr and Mrs D’s compensation claims)
exchanged emails with the first property manager
about the valuation date for Mr and Mrs D’s
property. While the second property manager was
copied in, the email showed the first property
manager addressed the issue of valuation and
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compensation for Mr and Mrs D’s property. In
particular, the first property manager said they
were happy with the valuation report and they

were:

‘prepared to recommend our Commercial
Panel and Department to approve this and
agree the amounts you recommend, but we
would normally only do this upon final and
full claim having been negotiated.’

19 April 2016 — HS2’s first Chief Executive wrote
to Mr and Mrs D. The Chief Executive said the
second property manager was managing their
case and was the point of contact for any issues
related to it. The first Chief Executive said that
the first property manager had been:

‘managing the relationship with suppliers 17
dealing with the settlement of your
compensation claims and the acquisition of
your premises to ensure continuity and avoid
further delays. However, | can confirm that
[the second property manager] will be doing
this going forward.’

27 May 2016 — HS2’s first Chief Executive wrote
to Mr and Mrs D following their meeting with

7 This appears to refer to HS2’s agents.
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HS2’s Director of Engagement on 25 May 2016.
Among other things, HS2 told Mr and Mrs D:

‘[The first property manager] does not, and
never had, the influence of whether your case
would go to Commercial Panel or not. As
previously stated, [the second property
manager] in our Land & Property Team is
solely managing the progress of your case ...’

Evidence from HS2

40. HS2 told us they moved the first property
manager off Mr and Mrs D’s case in early
2016. HS2 said the first property manager
provided a handover and advice for the
second property manager to avoid delays in
the case and this was entirely appropriate.
HS2 said the first property manager stepped
completely away from the case on 25 May
2016 and prior to that was ‘involved in giving
information and advice’ to the second
property manager. HS2 said:

“This was normal and sensible to ensure that
we kept the process moving given a) [the
second property manager] was new to it b)
was shortly going on pre-booked leave and c)
given the complex nature of the case.
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‘We accept we could have explained this
more clearly to Mr [D] but were trying to
ensure a smooth handover for reasons above
and there was no intention to mislead.

‘Prior to the previous PHSO investigation Mr
[D] had made a number of allegations about
the behaviour and actions of [the first
property manager] (who was the lead case
officer at the time) and it was clear that
their professional relationship had broken
down. Therefore, following publication of
the [first] Ombudsman report in November
2015, in a bid to try to establish a more
cordial relationship with Mr [D], it was felt
best to move [the first property manager]
away from working on Mr [D’s] case. ...

‘From handover to [the second property
manager] in January 2016, [the first property
manager] was not acting in a decision-making
capacity and had no further direct contact
with [Mr D].’

Our findings: complaint 1b

41.

Mr and Mrs D complained HS2 misled them
about who was working on their case. In
communicating with Mr and Mrs D about who
was working on their case at HS52, we would
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42.

43.

expect HS2 to act in accordance with their
Annual Report and Residents’ Charter
(paragraph 37), which said they would treat
people respectfully and they would be
transparent. We would also expect them to
take account of our Principles in relation to
being open and accountable (paragraph 38).
In particular, we would expect HS2 to give
clear, accurate and timely information.

We consider HS2 misled Mr and Mrs D about
the involvement of the first property
manager when responding to Mr and Mrs D’s
direct question in March 2016. HS2 avoided
answering Mr and Mrs D’s question and used
unclear language to respond to their queries.
Mr and Mrs D had to repeatedly ask HS2 to
clarify the first property manager’s
involvement in their case.

Specifically, HS2 told Mr and Mrs D the first
property manager had no influence on
whether Mr and Mrs D’s case would be put to
the Commercial Panel in May 2016 (to
approve the valuation of their property).
They also told us the first property manager
was not acting in a decision-making capacity
(paragraph 40). Both HS2’s statements may
be technically correct. However, they were
not straightforwardly honest answers. The
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44,

45.

first property manager was clearly
contributing to and involved in discussions
about how Mr and Mrs D’s property
acquisition would proceed, even if they were
‘not acting in a decision-making capacity’
and did not ‘influence’ their case.

HS2 appointed the second property manager
to rebuild their problematic relationship
with Mr and Mrs D after PHSO’s first
investigation report. HS2 acknowledge they
could have been clearer about the handover
(paragraph 40). However, HS2 should still
have responded openly and honestly to Mr
and Mrs D’s questions about who was
involved in their case and provided reasons
for their actions. H52 did not do so.

Instead, HS2 misled Mr and Mrs D about the
first property manager’s continued
involvement in their case when asked about
it directly by Mr and Mrs D. HS2 were not
truthful. They were not ‘open and
accountable’, which is maladministration.

1c — HS2 failed to respond properly to
questions or to follow processes and
procedures in relation to the Compensation
Code.
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General standards

46.

47.

HS2’s standards for this aspect of Mr and Mrs
D’s concerns are:

e HS2’s Annual Report from 2014/15 said
they would be ‘working with people in a
fair, respectful and transparent way’

e HS2’s Corporate Business Plan 2015-18 said
they were ‘Forging partnerships based on
fairness and openness with all’

e The Residents’ Charter 2015 said HS2
would communicate ‘in the plainest,
non-technical language possible’.

Our Principles that apply to this aspect of
the complaint are:

e Being customer-focused — public bodies
should communicate effectively, using
clear language that people can
understand; treating people with
sensitivity, bearing in mind their individual
needs, responding flexibly to the
circumstances of the case, if public bodies
make a commitment to do something they
should do it or explain why they cannot.
Public bodies should be clear with
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customers about their entitlements and
about their own responsibilities

e Acting fairly and proportionately — public
bodies should be prepared to listen to
their customers and avoid being defensive
when things go wrong

e Being open and accountable — public
bodies should be transparent, open and
truthful about decisions. Public bodies
should provide clear, accurate, complete,
relevant and timely information; public
bodies should be open and truthful when
accounting for their decisions and actions
and state their criteria for decision making
and give reasons for their decisions.
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HS2 processes

Administrative background

48. The acquisition of properties for the High
Speed Two railway is underpinned by the
Compensation Code. This is a collective term
for principles, derived from Acts of
Parliament and case law spanning hundreds
of years '8, about compensation for
compulsory purchase of property/land.
Compensation can be claimed for:

e the value of the land

e disturbance (costs of relocating a business
and so on)

e fees (surveyors/agents’ fees and
solicitor/conveyancing fees).

49. HS2 will pay for land required for the railway
using the property’s unblighted price (as if
there was no railway scheme reducing the
market value of the property). The
Compensation Code says the valuation date
for the assessment of compensation ' is the
earliest of %0:

'8 The main Acts are the Land Compensation Acts (1963 and 1973) and the Compulsory Purchase Act
1965.

19 Section 103(2)5A of the Planning and Compulsory Purchase Act 2004.

Ohttps: //www.gov.uk/government/uploads/system/uploads/attachment_data/file/571450/bookle

t2.pdf
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a.the date the body takes possession of the
land (known as date of entry), or the
date the title of the land vests in the
acquiring body

b. the date values are agreed (our
emphasis) or

c.the date of the Lands Chamber’s
decision.

50. HS2 can acquire properties through
compulsory purchase (compelling
homeowners to give up possession of their
property). Homeowners can agree the terms
of a property purchase with HS2 by
submitting a blight notice ?'. If owners
submit a blight notice to HS2 to purchase the
property through agreement in advance, this
will prevent the need for HS2 to take
possession through compulsory purchase. HS2
introduced discretionary schemes for
purchasing properties based on statutory
blight and the principles in the
Compensation Code. These schemes take
account of the Compensation Code but the
criteria are relaxed. For example, in June
2014 HS2 published details of their Express
Purchase scheme, which enabled HS2 to

21 A legal notice that property owners can serve on HS2 to purchase their property (which is needed
for development of the railway) so they can move away.
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51.

52.

purchase properties early (before HS2
needed them) that fell wholly within the
safeguarded area for the proposed railway.

Meanwhile, Select Committees in both
Houses of Parliament considered
representations from those affected by HS2
as the Phase One legislation (known then as
the hybrid Bill) progressed towards Royal
Assent (becoming an Act of Parliament).
These Select Committees held hearings to
consider petitions (representations) from
those who had a recognised interest in the
proposed railway. Homeowners affected by
the railway and who had concerns about how
HS2 were handling their interests could
appear before the Select Committees. Either
before or after an appearance before the
Select Committees, HS2 would negotiate (or
could be asked to negotiate by the Select
Committees) a solution for the purchase of a
homeowner’s property on terms that both
parties were happy with. In other words, a
homeowner could negotiate a contract with
HS2 to purchase their property outside HS2’s
discretionary property schemes

(paragraph 50).

Separate to compensation for their
properties, homeowners selling their
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property to H52 were entitled to a home loss
payment, which was usually 10 per cent of
the value of the property up to a maximum
set by legislation.

HS2’s internal processes for agreeing a
property’s value

53. Whether an agreement to acquire a
homeowner’s property arose through HS2’s
property scheme or through negotiation
flowing from a petition to Parliament, the
homeowner had to submit a blight notice
(paragraph 50) to HS2. After that, standard
property processes applied:

e HS2 and property owners needed to
exchange contracts to make the property
transfer legally binding. HS2 usually paid
ten per cent of the property value as
deposit to the homeowner’s solicitors at
the point of exchange of contracts

e completion of the property transfer
happened when HS2 paid the remaining 90
per cent of monies and the homeowner
physically moved from the property so HS2
could take possession. Completion was
usually a matter of weeks after exchange
of contracts.
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54. HS2 required their Commercial Panel to
approve compensation, including the
property price. The Commercial Panel was
composed of staff from HS2 and the
Department for Transport. The Commercial
Panel’s Terms of Reference from March 2015
said it would:

e approve property-related policies and
specific proposals for property acquisition.
It said that it would also scrutinise and
provide guidance on ‘sensitive or
controversial issues arising from the land
acquisition process’

e make recommendations to the Secretary of
State about the appropriate purchase price
and associated compensation.

55. HS2 said they negotiated compensation with
property owners and their agents. HS2 said
they usually agreed a price with the
homeowner and passed it for approval to the
Commercial Panel before they exchanged
contracts (paragraph 54). HS2 said when the
Commercial Panel agreed the price/value,
they placed it in the contract of the person
whose property they were purchasing. The
property price was binding when HS2 and the
homeowner exchanged contracts. HS2 said
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that at the same time they would ask the
Commercial Panel to also approve the rest of
the homeowner’s disturbance/compensation
claims if realistic estimates were available,
so all aspects of a homeowner’s claims could
be dealt with together. HS2 refer to this as
being ‘full and final’ settlement of the
compensation claims. However, sometimes
HS2 said they would revert to the
Commercial Panel at a later date for
approval of the homeowner’s remaining
compensation/disturbance (full and final)
costs.

Key events

HS2’s internal process for agreeing a fixed price

56.

57.

Mr and Mrs D said HS2 failed to respond
properly to questions or follow processes in
relation to their compensation. In particular,
they considered HS2 provided inconsistent
and contradictory positions on how they
would agree to confirm the price they would
pay for Mr and Mrs D’s property. The key
events are set out below:

In 2014 Mr and Mrs D agreed to withdraw a
petition to Parliament about the hybrid Bill
in exchange for a unique conditional
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58.

contract for the sale of their property. In
particular, this allowed Mr and Mrs D’s
contract to go unconditional when either the
Phase One legislation received Royal Assent
(due in December 2016) or when Mr and Mrs
D waived the condition of requiring Royal
Assent. In other words, Mr and Mrs D could
effectively choose to make their contract
unconditional at any point between
December 2014 (when they signed the
contract with HS2) and when the Phase One
legislation became an Act of Parliament. The
purpose of the contract was to allow Mr and
Mrs D to put their affairs in order — they
wanted to obtain planning permission to
build a new property near to their old
property.

As part of the contract, HS2 agreed to
reverse their usual process. HS2 said they
would pay 90 per cent rather than the usual
10 per cent of the value of the property at
the point the contract went unconditional.
Mr and Mrs D wanted to use the 90 per cent
advance funds to build their new home
whilst residing in and still being in possession
of their old property. HS2 agreed to pay Mr
and Mrs D the remaining 10 per cent of funds
on completion of the property transfer,
when HS2 took possession. The contract said
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completion of the property acquisition would
take place in January 2018, but this could be
extended if both parties agreed.

August and September 2014 — Before Mr and
Mrs D signed the contract, HS2 exchanged emails
with Mr and Mrs D’s agent. Mr and Mrs D’s agent
noted HS2 would make a 90 per cent advance
payment on the contract going unconditional. Mr
and Mrs D’s agent said: ‘the 90% advance
payment upon the contract going unconditional is
acceptable, and we assume that is the date of
valuation’. The first property manager
responded by saying ‘Noted and agreed. ... The
value will be assessed and negotiated under the
compensation code’. Mr and Mrs D said HS2’s
email meant the Compensation Code would still
apply (despite them having a unique contract).
They thought this meant the price HS2 would pay
for their property would be fixed when their
contract went unconditional.

7 October 2014 — HS2’s Commercial Panel
agreed Heads of Terms (general principles) for
Mr and Mrs D’s contract. While valuation for Mr
and Mrs D’s property was not agreed, the Heads
of Terms included:

‘Upon acceptance of the Blight Notice, SoS
[via HS2] will appoint an Agent under its
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Property Services Framework, to negotiate
the compensation claim with [Mr and Mrs D’s
agent]. Negotiations on the claim to
commence upon such appointment and to
proceed diligently in preparation for the
Contract going unconditional.’

7 October 2014 — HS2 emailed Mr and Mrs D’s
agent. They confirmed the Commercial Panel’s
agreement to the Heads of Terms. They also said:

‘When we have received your client’s Blight
Notice, and subject to its acceptance, we will
instruct our property consultants to
commence the negotiation of the
compensation claim with you.’

November 2014 — HS2’s agents (agent 1)
completed a Schedule of Condition %2. Mr and
Mrs D said they assumed the Schedule of
Condition would involve a valuation.

3 December 2014 — Mr and Mrs D signed the
contract with HS2 for the sale of their property.
In particular, clause 2.8.2 said:

‘The Price for insertion into the Transfer
[our emphasis] (if not agreed in full by the

22 Factual record of the condition of a property to ensure that the value of the house is retained
upon possession.
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Completion Date) will be determined by the
Buyer [HS2] acting properly reasonably and in
accordance with the Compensation Code
[our emphasis] being a sum equivalent to 90%
of the estimated amount of compensation
due to the Seller, and Occupier 1 (if any), in
respect of the value of the Property and
disturbance costs in accordance with the
Compensation Code.’

30 April 2015 — Mr and Mrs D served HS2 with a
blight notice (paragraph 50).

21 June 2015 — HS2 accepted Mr and Mrs D’s
blight notice.

July 2015 — HS2 appointed a second set of
agents (agent 2) to complete a survey and
valuation for Mr and Mrs D’s property.

January 2016 — The second property manager
took over handling the property transfer for
Mr and Mrs D’s case from the first property
manager, although the first property manager
contributed to discussions.

9 February 2016 — Agent 2 provisionally agreed
with Mr and Mrs D and their agent to an £800,000
price for Mr and Mrs D’s property. Mr and Mrs D
told us they thought this valuation meant
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compensation for the price of their home was
fixed and agreed as per the Compensation Code
(paragraph 49b). However, in the following
weeks and months Mr and Mrs D and HS2
disagreed about how this ‘provisional’ valuation
fitted within the Compensation Code (paragraph
49b) and HS2’s internal processes (paragraph 55).

17 March 2016 — The first property manager told
agent 2 they were prepared to recommend the
Commercial Panel approved the price. However:
‘we would normally only do this upon final and
full claim having been negotiated’. The first
property manager said the contract was
conditional until Royal Assent or Mr and Mrs D
waived that condition (paragraph 57). The first
property manager said the next move was Mr and
Mrs D’s and if they waived the requirement for
Royal Assent, HS2 would seek approval from the
Commercial Panel for the valuation.

20 March 2016 — Agent 2 told Mr and Mrs D’s
agent compensation was provisionally agreed
with HS2. Agent 2 also said:

‘HS2 do not put matters to the Commercial
Panel until we have reached full and final
including disturbance [our emphasis], so it
remains subject to that [the Commercial]
Panel and [Department for Transport]
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approval and sign off. Any agreement also
remain[s] subject to the usual due diligence
on conveyance/completion.’

17 April 2016 — Mr and Mrs D wrote to HS2
saying:

‘HS2 has either agreed the valuation or they
have not. At the time of writing they
apparently have not. [...]

‘The sudden and unfair assertion that values
will not now be formally agreed until our
disturbance compensation is “in full and
final” is wrong, unfair and illogical.

‘[...] Therefore, the whole valuation process
we have been through over the last 9 months
has been a complete waste of our time [...]
this valuation exercise has been premature
and pointless. This demonstrates a lack of
regard by unnecessarily wasting our time and
causing further unnecessary stress to our
family.’

19 April 2016 — HS2’s first Chief Executive
responded to Mr and Mrs D. He acknowledged Mr
and Mrs D’s disbursement (compensation and
costs for their property move) might be finalised
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after the property transfer had taken place.
However, he said:

‘there does however need to be a transaction
in the form of a transfer of land or a request
for an advance payment before there is
anything for the Commercial Panel to
approve.

‘Compensation for the value of your property
is assessed at the date agreement is reached
or the date when HS2 Ltd enters on the
property to undertake the HS2 works
whichever is the later date %.

‘... it would not go before our Commercial
Panel until it is clear a transaction is close to
being completed. Going through that process
without this [is] not an efficient use of time
and resources because if we are not going
ahead with a transaction until December
2016 ** at the earliest, we would need to
review the valuation then and go to
Commercial Panel once more.’

24 April 2016 — Mr and Mrs D responded to the
first Chief Executive. They said HS2 were

23 HS2 have acknowledged that this should have said ‘earlier’ not ‘later’ (paragraph 49b). Mr and
Mrs D are concerned this was a deliberate mistake by HS2.

24 When Royal Assent for the Phase One legislation was expected. This would mean that Mr D’s
contract would go unconditional anyway and the value of his property would be fixed to that date.
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suggesting Mr and Mrs D would be expected to
enter into an unconditional contract before the
valuation of their property was agreed. Mr and
Mrs D asked HS2 to put the agreed price
(£800,000) to the Commercial Panel so they could
have an agreed price before they decided to
waive the conditions in their contract.

9 May 2016 — Mr and Mrs D told HS2 they were
confused about the different information HS2
gave them. They said they were considering
whether to opt for their contract to become
unconditional. This was so they could draw down
on the 90 per cent advance payment to fund
some of their planning and relocation costs.
Before they took this enormous step, Mr and Mrs
D told HS2 they wanted the Commercial Panel to
properly document their agreed valuation of
£800,000.

11 May 2016 — HS2 exchanged emails internally
about Mr and Mrs D’s concerns. They said their
contract said payment would be made when Mr D
waived the conditions. The second property
manager said:

‘One point | can see [sic] now which seems

relevant to me is how long does the agreed
valuation figure of £800,000 hold? ... After a
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certain date we would wish the valuation to
be reviewed to current market value.’

12 May 2016 — Agent 2 emailed HS2. They said
the timeframe for the provisionally agreed
valuation (from 9 February 2016) to remain open
must depend on the volatility of the house
market. Agent 2 thought six months after the
initial valuation would be reasonable but if there
was a market crash HS2 might not want to be
held to that. The agents said the housing market
was fairly stagnant but there was no definitive
answer, particularly in light of the Brexit
referendum (due to take place in June 2016).
Agent 2 suggested HS2 could agree to fix the
valuation for six months but both parties would
be taking a risk of the market rising or falling.

24 May 2016 — HS2 agreed via the Commercial
Panel that Mr and Mrs D could be told ‘the usual
period for a valuation to remain valid before
reviewing is 6 months ...” and HS2 would be
prepared to offer to fix the valuation for nine
months.

25 May 2016 — HS2 met Mr and Mrs D and told
them about their approach to setting the value
for six months. At the meeting Mr and Mrs D
expressed concern they had not previously been
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told there was a six-month time limit to hold
valuations.

6 June 2016 — Mr and Mrs D emailed HS2. They
said their understanding of the

Compensation Code was the valuation date was
the earlier of the date possession was taken or
the date values were agreed (paragraph 49b). Mr
and Mrs D said if both parties agreed values, the
valuation date was set. Mr and Mrs D did not
consider it was fair for H52 to ‘“wriggle out” of
this existing clear agreement’. They said it was
not fair or right for HS2 to expect them to enter
into an unconditional contract without having
agreement from the Commercial Panel about the
value of their property. Mr and Mrs D said the
Heads of Terms (7 October 2014) said clear
valuation should be agreed in preparation for the
contract going unconditional. They said their
neighbour was able to have their values agreed
by the Commercial Panel well before they had
found a replacement property.

‘We need to be very clear. We expect to
make our contract unconditional and draw
down funds as soon as practicable after Royal
Assent. We do not expect to be discussing or
renegotiating the agreed values at that
stage. We expect HS2 Ltd to stand by the
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values they have agreed in accordance with
the Compensation Code.’

9 June 2016 — One of Mr and Mrs D’s neighbours
emailed HS2, copying Mr D into the email. The
neighbour said HS2 agreed to the valuation of
their property in November 2015 and this was
agreed by the Commercial Panel in the same
month. The neighbour asked HS2 to explain why
members of the same community were being
treated differently.

17 June 2016 — HS2’s first Chief Executive
responded to Mr and Mrs D saying:

e given Mr and Mrs D’s property may not be
acquired until January 2018, they did not
believe it would be in their interests to fix
the price until then

e it was not in line with the Compensation
Code to agree a valuation in advance, as it
assumed an up-to-date valuation when the
property was acquired

e ‘we treat the date values are finally
agreed as the date on which the price is
inserted into the Transfer document and
the Transfer is completed because it is not
market practice to hold property prices
indefinitely as market positions change.’
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e HS2 were prepared to hold the valuation
until 31 December 2016, which would
mean they were holding it for 11 months
(February 2016 to December 2016). HS2
said this was longer than they would
typically allow

e if Mr and Mrs D chose to make their
contract unconditional and completed the
property transfer before December 2016,
they could do so

e HS2 were acquiring the property under
compulsory purchase and not by
agreement in advance under a blight
notice. HS2 said this meant the valuation
date for the property became fixed at the
date entry was taken onto the property to
commence public works (which would be
31 January 2018 when the property
transfer was due to be completed)

e Mr and Mrs D’s neighbour had exchanged
contracts with HS2 and their agreed price
was held for a shorter period than the
period they were offering Mr and Mrs D

e should Mr and Mrs D decide to sell their
property after 31December 2016, HS2
would expect to reassess the property
value and agree a subsequent price with
them.
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22 June 2016 — Mr and Mrs D complained to HS2
about their failure to publicise the six-month rule
for fixing valuations or to explain how it
operated.

23 June 2016 — The UK voted to leave the
European Union in the Brexit referendum. House
prices in Mr and Mrs D’s area continued to rise
after the result.

30 June 2016 — HS2’s first Chief Executive told
Mr and Mrs D if they waived the conditions of
their contract before 31 December 2016 their
property price would be £800,000. HS2 confirmed
the Commercial Panel had approved this offer.
HS2 said the date a valuation is agreed in
advance of compulsory purchase was set out in
their letter of 17 June 2016. HS2 said they
treated the date values which were finally agreed
as the date on which the price was inserted into
the transfer document and the transfer document
was completed. HS2 said under Mr and Mrs D’s
contract, insertion of the values into the contract
was the date the sale was completed.

25 July 2016 — The first Chief Executive of HS2
confirmed to Mr and Mrs D there was no six-
month rule or clause around holding valuations.
HS2 said they had not meant to imply that there
was such a rule.
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25 July 2016 — Mr and Mrs D’s neighbour
emailed HS2 again. They said that they had no
alternative house in mind when their case went
to the Commercial Panel and they knew they
would take their time finding one. The neighbour
said they had told HS2 this at the time. The
neighbour said they proceeded with obtaining an
agreed value to give themselves a budget to work
with. The neighbour told HS2 they did not
understand why HS2 had been able to put their
case forward to the Commercial Panel, but not Mr
and Mrs D’s.

28 July 2016 — HS2’s first Chief Executive said
again the Commercial Panel had approved the
£800,000 figure for Mr and Mrs D’s property but
this would only be the case if completion
occurred on or before 31 December 2016.

15 August 2016 — Mr and Mrs D emailed HS2
saying they had found a site to build their new
house on and had fixed a price for that land. Mr
and Mrs D considered they had always agreed
with HS2 that values would be agreed before the
contract went unconditional, so Mr and Mrs D
could progress with planning their build with a
certain budget in place. Mr and Mrs D told HS2
they were upset HS2 were trying to delay the
valuation date until completion (January 2018) as
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the valuation was always supposed to have been
done before the contract went unconditional.
Mr and Mrs D said their contract required them to
pay for deterioration of the property from the
date of the contract in December 2014 and it
could not be fair or right the valuation date was
completion (intended for January 2018), so they
would have to pay for any deterioration from a
date over three years earlier. Mr and Mrs D said
other property owners had had their values
agreed earlier. Mr and Mrs D said it was always
envisaged and agreed with HS2 that they would
complete the transaction of their property in
January 2018.

August 2016 — Mr and Mrs D provided HS2 with
HS2’s email from September 2014, which said the
valuation date was the date the contract went
unconditional (not the date of completion).

7 September 2016 — HS2’s first Chief Executive
wrote to Mr and Mrs D saying the first property
manager’s email from September 2014 was not
part of their records. HS2 said they had
misgivings about holding the set price when there
may be fluctuations in the property market when
the actual completion date might not be for some
time. They said, however, they were prepared to
honour what they said in the September 2014
email. HS2 also said that if there was a delay in
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Royal Assent for the Phase One legislation, they
would not seek further negotiations regarding
property valuation. HS2 apologised for the time
taken to get to that point but said they had acted
in good faith.

February 2017 — The Phase One legislation
received Royal Assent. Mr and Mrs D had not
waived the conditions of their contract, so Royal
Assent triggered Mr and Mrs D’s contract with HS2
becoming unconditional. This meant HS2 were
required to pay 90 per cent of the value of Mr
and Mrs D’s property within 30 days.

February 2017 — Mr and Mrs D asked HS2 to
value their house using the date of Royal Assent
for the Phase One Legislation which had triggered
their contract as being unconditional

(3 December 2014 key date). In other words, Mr
and Mrs D did not want the February 2016 price
which HS2 had agreed to honour on

7 September 2016. Mr and Mrs D wanted HS2 to
revalue their property according to February 2017
prices, not February 2016 prices.

30 May 2017 — HS2 responded to Mr and Mrs D.
They said Mr and Mrs D’s property had been
revalued using 2017 values and was £48,000
higher than the 2016 valuation. HS2 agreed to fix
the value of Mr and Mrs D’s property at £848,000.
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22 March 2018 — Agent 2 exchanged
correspondence with Mr and Mrs D’s agent about
the valuation date:

“Your client therefore expended time arguing
for a valuation date that was both incorrect
and not taken up [by] him. It is accepted
that HS2 limited also erred by confirming a
valuation date as being the date of
completion instead of unconditional
exchange, and HS2 was less than clear in its
correspondence on the point.’

Payment of professional fees/conveyancing costs

59.

Mr and Mrs D complained HS2 failed to pay
the remaining 10 per cent of their
professional fees and conveyancing costs on
completion of their property transfer. The
key events are set out below:

March and July 2017 — HS2 made two payments
to Mr and Mrs D totalling 90 per cent of the value
of their home and conveyancing
costs/p