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Invitation to Tender 

Agency Recruitment Services Framework

	Supplier name and address
	
	PHSO contact details

	<please complete>
	
	Reference No: PR2028
Name: Chris Jones
Address: Millbank Tower, Millbank, London SW1P 4QP
Telephone No: 0300 061 1571
Email: chris.jones@ombudsman.org.uk


	Date
	07 June 2017

	
	

	Closing date
	12 July 2017
(12:00 noon)


1. Instructions
1.1. PHSO is pleased to invite you to submit a formal tender for the opportunity to be included on PHSO’s Recruitment Agency framework, for the provision of recruitment services.  The specification is detailed in Part A. This section includes a list of typical roles we recruit to. Please state in your response which areas are your areas of expertise so that we may ensure that we work with the agencies that can best supply to particular areas of the business.
1.2. You may reply by completing the pricing schedule and tender questions in 
Part B. Please note that Part C of this ITT must also be completed and submitted with your proposal.

1.3. Upon receiving this ITT you are required to express an interest in this requirement if you intend to submit a tender in order to receive periodic updates and clarification question responses. Expressions of interest should be sent to procurement.enquiries@ombudsman.org.uk
1.4. Tenders for this requirement are invited against the Specification and the PHSO’s Standard Terms and Conditions, which are provided at Appendix 1. 

1.5. Please submit an electronic version of your proposal by no later than 12:00 (noon) on 12 July 2017 to the below email address:
recruitment.framework@ombudsman.org.uk
1.6. Please note this tender box will not be opened until after the tender response deadline.  Your tender must be submitted in Microsoft Word format.  PDF versions are not acceptable.
1.7. By issuing this ITT, PHSO is not bound in any way and does not have to accept the lowest or any tender.  We reserve the right to accept the whole or any specified part of the tender unless you expressly stipulate otherwise.
1.8. All documents submitted by bidders in response to this ITT will become the property of PHSO.  They will be used solely for the purpose of the evaluation of tenders and, in the case of the successful tenderer, the Contract awarded as a result of that evaluation.  The documents cannot be returned to tenderers.
1.9. We reserve the right to amend any part of the ITT prior to the tender response deadline.  We will notify you of any amendments as soon as practicable.  Where an amendment is significant, we shall if possible extend the tender response deadline.
2. Clarification and queries
2.1. PHSO is committed to a fair procurement process that informs potential bidders as fully as is practicable. We are available for advice in relation to the process and the requirement.  Answers to bidder’s questions shall be provided to all potential bidders where appropriate.
2.2. All enquiries must be submitted by email to:
Chris Jones

Procurement and Contracts Manager

procurement.enquiries@ombudsman.org.uk
2.3. The deadline for submission of clarification questions is 30 June 2017.
3. Procurement timetable
3.1. Our intended procurement timetable is as follows:

	Activity 
	Date

	Issue Invitation to Tender (ITT)
	07 June 2017

	Deadline for submission of questions by tenderers
	30 June 2017

	Tender response deadline
	12 July 2017

	Presentations/clarification meetings with shortlisted bidders, if required
	w/c 17 July 2017

	Contract award date 
	w/c 24 July 2017

	Contract Commencement Date
	01 September 2017


4. Presentations/clarification meetings
4.1. As part of the evaluation process, shortlisted tenderers may be asked to present and/or clarify their overall proposals to PHSO’s evaluation panel.  It is expected that these presentations/clarification meetings, if required, will be conducted on w/c 17 July 2017. You will be contacted as soon as possible if you have been shortlisted and are required to make a presentation.
5. Evaluation
5.1. The evaluation process will be conducted fairly to ascertain the most economically advantageous tenders in terms of price and the overall quality of the proposals to meet PHSO’s needs.

5.2. We may take account of any factors which impact on the tenderer's suitability that emerge from the tendering process and in relation to information previously available.

5.3. The clarity of your proposal and its relevance to PHSO’s requirements will be taken as an indicator of the quality of work to be expected.

5.4. The purpose of this information request is to invite a number of suitably qualified and experienced companies to submit a proposal to be listed on the framework. PHSO will use the information that you provide in response to this invitation to determine which organisations are most suited, in terms of the criteria below:

1) Contract Implementation and Management

· Your contract implementation arrangements;

· Your technical experience relating to the provision of recruitment services;
· The quality of your contract management/customer liaison arrangements including procedures for dealing with complaints or problems.

2) Understanding and Approach

· Understanding of PHSO’s requirements;
· Your approach to providing the services;
· Your approach to building relationships;
· Equality and Diversity considerations;
· Equal opportunities considerations.

3) Quality Assurance

· How you will ensure that work is completed on time and to the required standards;
· Quality standards (such as REC accreditation)

· Management information requirements.

4) Resources, Including Staff

· Staff proposed

5) Price

5.5. The qualitative criteria in 5.4 are weighted to reflect PHSO’s requirements and standards as follows:

	Criteria
	% Weighting 

	Contract Implementation and Management
	15

	Understanding and Approach
	30

	Quality Assurance
	15

	Resources, including staff
	10

	Price
	30

	TOTAL
	100


5.6. To enable the qualitative evaluation, you are required to submit a response to a series of tender questions which relate to each of the evaluation criteria. These questions are set out in Part B of this RFQ. Your response to the tender questions should illustrate in detail your experience of working on contracts similar to that required by PHSO, and how you propose to provide the key components of the services over the term of the contract.
5.7. Scores will be allocated by PHSO’s evaluators to each of the tender questions in accordance with the following, and then multiplied by the weighting above to calculate your overall qualitative score:
	Score
	Assessment

	10
	Multiple evidence of strengths, no apparent weaknesses

	8
	Multiple evidence of strengths, some apparent weaknesses

	6
	Evidence of strengths outweigh evidence of weaknesses

	4
	Evidence of weaknesses outweigh evidence of strengths

	2
	Multiple evidence of weaknesses, some apparent strengths

	0
	No information submitted/no evidence of strengths


5.8. Pricing will be evaluated as below, with the lowest % fees being awarded full marks and higher % fees being awarded marks proportional to the lowest.
	Temp to Perm %
	7/30

	Temp %
	10/30

	Into Fee % (including rebate)
	13/30


6. Confidentiality
6.1. We request that you treat all information supplied by PHSO to you in confidence and not disclosed to third parties except insofar as this is necessary to obtain sureties or quotations for the purposes of submitting the tender.  All information supplied by you to PHSO will similarly be treated in confidence except that:

· We may seek references from existing or past clients, or other referees you have nominated;
· We may conduct a financial appraisal of your organisation in order to satisfy ourselves that you have sufficient means to perform the contract;
Background to the requirement
1. General background information about PHSO
1.1     The Parliamentary Commissioner for Administration (PCA), otherwise known as the Parliamentary Ombudsman, is an independent office-holder appointed by the Crown under the Parliamentary Commissioner Act 1967 to investigate complaints about government departments, their agencies and some other public bodies in the UK. The Parliamentary Ombudsman is wholly independent of Government.

1.2     The Health Service Commissioner for England (HSCE), otherwise known as the Health Service Ombudsman is an independent office-holder appointed by the Crown under the Health Service Commissioners Act 1993. The HSCE is responsible for investigating complaints against NHS services provided by hospitals, health authorities, trusts, GPs, dentists, pharmacists, opticians and other health care practitioners. The Health Service Ombudsman can also investigate complaints against private health care providers if the treatment was funded by the NHS. 

1.3     To date, the separate offices of Health Service Ombudsman and Parliamentary Ombudsman have always been held by the same person. The current post holder is Rob Behrens, CBE.
1.4     The office of the Parliamentary and Health Service Ombudsman (PHSO) exists to support the work of the Ombudsman. Further information about PHSO’s role together with the current three year strategic plan and latest reports can be found on our website at www.ombudsman.org.uk.  PHSO currently has around 475 employees based across our two main sites in London and Manchester.  

1.5 
Our aim and vision is to provide an independent, high quality complaints handling service that rights individual wrongs, drives improvements in public services and informs public policy. Our values shape our behavior, both as an organisation and as individuals working in PHSO.
2.
Background to the requirement




    

2.1
Currently PHSO utilises a Preferred Supplier List (PSL) of recruitment agencies to provide temporary and permanent personnel from entry to management level and for ad hoc Support roles (e.g. Admin, HR, Facilities). 

Agencies on the PSL specialise in one or more particular department. PHSO is not able to offer any exclusive arrangements for any of the agencies on our PSL and thus will not commit to any retainer fees. We are also unable to guarantee the level of business that can be expected to be placed with framework suppliers.

The framework will be PHSO’s preferred route for procuring the services, however we reserve the right to use non-framework suppliers, if required.  

The PSL agreement is for two years. As well as quarterly reviews, we conduct an annual review in December / January each year. 
2.2
Agencies on our PSL are expected to: 

· To introduce us to suitable qualified candidates in a timely manner in order to increase efficiency and add value to PHSO’s business objectives. 

· To identify and pre-screen candidates in accordance with the selection criteria as stated in the job description and person specification provided by PHSO. 

· To prepare short listed candidates for interviews. 

· To adhere to and respect our Recruitment and Employment checks process. 
2.3
Please note that PHSO has two main sites, one in London SW1, Millbank and the other is in Manchester M1, The Exchange. You should make explicit in your bid which of the sites you can successfully deliver the services. You may support recruitment in either both or in one site bearing in mind you are required to meet all candidates before submitting them to PHSO.
2.4
Please note that the information given below is to provide as realistic an indication as possible to the likely scope of the work.  PHSO cannot guarantee, however, that usage will continue to be at or similar to the stated levels under the new Contract.

	
	Recruitment Spend

	
	14/15
	15/16
	16/17

	Business Support  Administrators/Pas


	inc below
	inc below
	inc below

	Finance, HR, Facilities, Procurement and Business Planning 
	£160k
	£396k
	£543k

	Operations; customer services, Investigations, Caseworkers & analysts
	£586k
	£243k
	£6k

	ICT and Digital Communications


	£25k
	£78k
	£20k

	Legal, Information Assurance , Freedom of Information  and Governance
	£47k
	£74k
	£5k

	Media and Communications


	£47k
	£11k
	£20k

	Strategy & Insight, Research and Public Affairs


	£53k
	£79k
	£41k

	Senior Roles(Head of Functions/Director/Assistant Director level)
	inc above
	inc above
	inc above


Invitation to tender: Part A (specification)

	1. Introduction
1.1. This Specification describes PHSO’s requirements for Agency Recruitment Services.

1.2. The duration of the Contract will be for a period of two year(s) with effect from the commencement date. With an optional two annual extension years, to be exercised at PHSO’s discretion, subject to successful performance of the services.
2. Dependencies and links to other projects
2.1
None.

3. Business requirements
3.1
Service requirements

The Contractor will:

· Provide a professional service and have relevant experience;

· Have a good understanding of and empathy with our business, values and culture;

· Have sound management processes, including meeting deadlines, good progress reporting, and quality assurance processes.

3.2
Security requirements

Where access to PHSO premises and/or ICT is required to perform the duties under the contract, and where the Contractor is not equipped to carry out Staff Vetting procedures (for example, because the Contractor is a sole trader) he or she is required to satisfy a Staff Vetting procedure which will be conducted by PHSO on contract award.
3.3
Quality requirements 


The Contractor will:

· Develop and agree monitoring arrangements to be applied to their work under the contract.  Acceptance criteria will be agreed with PHSO.

· Maintain a suitable procedure for escalation within the Contractor’s organisation

3.4
Planning, monitoring and reporting requirements

· PHSO’s Resourcing Manager will be responsible for overall contract management and day to day liaison for activity under this specification. 

· The Contractor will nominate an individual with a suitable level of experience and expertise to be the account manager for the work done under this contract.

3.5
PHSO policies

· PHSO requires the staff of its contractors who, for the purposes of the contract, work alongside PHSO employees to be aware of the following policies and guidance written for PHSO employees and to comply with their principles:

Code of Conduct; Conflict of Interest; Equality and Diversity; Dignity at Work Policy; Whistle-blowing policy; Health and Safety Policy; ICT Acceptable Usage Policy; Security Policy and Guidance; Security Notes and Procedures; Clear Desk Policy; and Records Management Policy.

Where applicable, copies of the policies listed above will be provided to the Contractor at the time of contract award.  The Contractor shall make the policies available to the staff and confirm their compliance with such policies and guidance as are applicable to the circumstances of the contract.  

3.6
Submission of candidates

· All candidate applications must be submitted to the Recruitment team for logging/tracking purposes and to ensure conflicts between recruitment agencies are minimised. CVs not received by the Recruitment team will not be considered as formal introductions, including any direct approaches to individuals in the organisation.

· Recruitment agencies must identify which vacancy and which location they are submitting a candidate for. If any recruitment agency subsequently submits the same candidate for a different vacancy in the same or a different location, this will constitute a new introduction. CVs or other application documentation received on a speculative basis will not be considered.

· Recruitment agents must not submit the CV or other application documentation of any candidate without their prior consent. 

· Recruitment consultancies should brief candidates fully on the vacancy before submitting their CV or other application documentation to PHSO. Any agent on the PSL who is found to have submitted applicants without their permission will be barred from the PSL.

· Recruitment agents should interview candidates on a face-to-face basis, or comprehensively over the telephone, before submitting their CV or other application documentation to PHSO. Recruitment agents should endeavour to ensure that each candidate is a close match with the requirements outlined in the job or assignment specification.

· Recruitment agents must confirm that each candidate whose details they submit has the experience, training, qualifications and any authorisation which PHSO considers necessary or which are required by law or by any professional body for the relevant appointment including completing our employee checks pro forma. This includes obtaining references for all fixed term and permanent appointments. Recruitment consultancies that submit candidates whose services will be supplied on a temporary basis via the recruitment consultancy must complete a pre-employment check list  which includes  a reference from at least one recent previous employer (in the last year), and carry out all other pre-employment checks such as  validity to work in the UK and proof of current address. PHSO will undertake Criminal records checks(basic and enhanced) for all interim and permanent staff recruited via the recruitment agency
3.7
Enquiries and on-going communication

· Recruitment agencies should direct all enquiries, requests for feedback and details of candidate feedback, reference requests etc. to the Recruitment team. This will ensure all queries are progressed as quickly as possible and feedback is provided promptly. If a recruitment consultant needs a more detailed brief, the Recruitment team will be happy to facilitate this.

· The Recruitment team’s role is to place suitable, well-briefed candidates to vacant positions or assignments as quickly and as seamlessly as possible.

· It is PHSO policy not to provide feedback at shortlist stage, we will only provide feedback at interview stage to candidates where requested. This includes providing feedback to a recruitment consultancy or direct to the candidate, whichever is deemed more appropriate by PHSO.

3.8
Introductions

· If PHSO invites the recruitment agency to set up a meeting with a candidate they have sent details on, this will constitute an introduction.

· If PHSO receives a direct application from a candidate to anyone in the organisation before receiving details of the same candidate from any recruitment agent or other source, PHSO will consider the direct approach from the candidate in preference.
· If PHSO receives application documentation in respect of the same candidate from more than one recruitment agency or any other source, PHSO will accept the candidate from whichever source sent the application documentation first, provided that it was sent with the candidate’s prior consent and it was sent to the Recruitment team. If it is not easily identifiable which source first introduced the candidate, it will be the candidate’s choice as to which recruitment consultancy or other source they wish to represent them.

· Notwithstanding the above, if any dispute arises between any recruitment consultancy and another recruitment consultancy or other source as to which of them first introduced a particular candidate, PHSO will expect the parties concerned to resolve the issue between them.

· Candidates will be deemed introduced by agencies for a period of twelve months from the original introduction only.

3.9
Interviews

· Recruitment Agents should only inform candidates of the location, time and interviewers in relation to an interview. For the avoidance of doubt, no information should be passed on to a candidate about the questions that might be asked, the nature of the interview and the contents of any technical tests (whether specifically or in detail), nor should details about what we might be looking for be detailed. 

3.10
Equal opportunities and Data Protection
· PHSO requires all recruitment agents to comply with equal opportunities legislation in advertising and/or discussing PHSO vacancies with candidates. Recruitment consultancies will not commit any act or omission constituting unlawful discrimination or harassment of any candidate. Irrelevant candidate personal details such as marital status and date of birth should be removed from CVs before submission to PHSO.

· Recruitment agencies are required to comply with current legislation (including without limitation the Data Protection Act 1998) in their handling of candidate details.

· PHSO may, in accordance with the Data Protection Act 1998, store and process candidate details supplied by recruitment agencies. PHSO will treat introductions in strict confidence and will not pass information to any third party without the permission of the relevant recruitment consultancy and the candidate.
3.11
Confidentiality and advertising
· All recruitment agencies hereby undertake that any candidate whose services are supplied to PHSO on a temporary basis through the recruitment agency will enter into any reasonable confidentiality undertaking(s) and/or assignment(s) required by PHSO.

· All matters relating to PHSO recruitment requirements discussed or information supplied will be deemed privileged information and should be treated as confidential.

· Agencies are not authorised to advertise any vacancy where it would identify PHSO as the client, unless specifically permitted to do so.

3.12
Rebate guarantee on permanent appointments

· If a candidate leaves, is dismissed or his/her employment is terminated within twelve weeks of commencing direct employment with PHSO(other than through redundancy), the relevant recruitment consultancy will pay PHSO, by way of  a cheque or BACS payment, a rebate. The anticipated level of rebate is shown in Part B.
3.13
Pay Rates
· The rates of pay received by the Temporary Agency Worker shall be determined by the PHSO.
3.14
On-going contact with candidates
· PHSO will consider follow-up contact by a recruitment agent of their placed candidate at PHSO within three months of joining and settling in good practice. However, on-going contact with a permanent member of staff in view to placing that candidate elsewhere, unless the individual has specifically contacted the recruitment agent, will be deemed inappropriate conduct if within two years of the candidate’s starting at PHSO. 

3.15
Review and amendment
· The overall effectiveness and relevance of these terms will be monitored and reviewed regularly by the Recruitment team. Guidance on any aspect of these terms can be obtained from any member of the Recruitment team (see address details above).
4. Contract management
4.1 Participation of the supplier in regular (quarterly) face to face contract review meetings with us at our premises. Attendance at such reviews should be by suitably senior personnel. Attendance at regular review meetings is essential and shall be at no cost to the PHSO.
4.2 The supplier will be required to provide to the PHSO such Management Information as it reasonable requires.
5. Key Performance Indicators (KPIs)
5.1
The following key performance indicators will apply to the delivery of the 
services detailed above.  Performance under this contract will be calculated 
by the agency, using these KPIs, and will be submitted for review on a 
quarterly basis at contract management meetings
KPI
Weighting
Target (minimum expectations)

Number of jobs that the agency sends CV’s for consideration
10%
95% 
CV to interview ratio
20% 
95%
Interview to offer ratio
20%
60% 
Offer to acceptance ratio
10%
70% 
Job posting to start date timeframe
20%
Average of 30 days, calculated per quarter
Attrition rates 
20%
95% still in position at end of fixed term or for permanent positions 1 year after start date

Total 100%

5.2 
If the supplier fails to meet the above in any one quarter the PHSO shall require an exception report detailing the actions being taken by the supplier to remedy the situation and the timescale for rectification. Until the service provided meets the required level an update report shall be submitted on a monthly basis.
5.3
The suppliers’ workload may be reduced during periods of poor performance as defined under 5.2 above.

5.4 
In the event that performance fails to meet these targets for more than two quarters, the supplier’s suitability for inclusion on the framework may be reviewed.




Part B – Information required from tenderers
Details of Tendering Organisation (pass/fail)
	Please state the full name of the organisation submitting this tender

	

	Please state the registered office address

	Address:

	Postcode:

	Please state the company registration number

	

	Please state the VAT registration number 

	

	To the best of your knowledge, does any director or senior officer of your organisation have any personal or financial connection with any member or senior officer of PHSO? 
	YES / NO

	If yes, please provide details



	Contact details (for communications, correspondence and enquiries relating to this tender submission)

	Please state the contact’s name, and position within the organisation:

	Name:

Position:

	Please state the contact’s address:

	Address:

Postcode:

	Please state the contact’s telephone number:

	

	Please state the contact’s email address:

	


Quality (70%)
Tenderers must provide method statements in response to the questions asked, to describe how they will meet the requirements of the contract.  The relative weighting which will apply to each method statement is also shown, for your information.  

	Criterion 1: Contract implementation and management (15%)

	Question 1a – Structure (5%)
· Please provide a brief overview of your organisation;

· Please give details of your proposed management structure and identify the personnel who will have overall responsibility for this contract;


	

	Question 1b – Experience (5%)
Please detail your technical experience relating to the provision of recruitment services, similar in size, scope and complexity to that required by PHSO as described in this ITT.  (Reference information is required at Part 8 below.)


	

	Question 1c – Contract management – systems (5%)
Please set out your proposed contract management and supervisory systems 


	

	Criterion 2: Understanding and approach

	Question 2a – Understanding of PHSO’s requirements (5%)
Please detail your understanding of PHSO’s requirements, including:

· Considerations specific to the sector PHSO operates within;

· Your awareness of current developments within the specialism your agency company is applying to recruit to, and;

· Your knowledge and understanding of PHSO services, organisational profile and values and your ability to impart this knowledge to candidates. 



	

	Question 2b – Your approach (10%)
Please describe your proposed methodology to meet the specification and how your approach will ensure the supply of quality candidates, including:

· How you would reference each candidate prior to submitting a candidate’s application to PHSO, and;

· How you screen each candidate’s application for completeness and ensuring that the candidate meets the essential criteria.



	

	Question 2c – Building relationships (5%)
Please explain how you will build relationships between staff at your organisation and at PHSO at all levels and work in partnership with PHSO



	

	Question 2d – Equality and diversity (5%)
Please outline your approach to equality and diversity and explain how this will be applied to the delivery of this requirement.  Please also provide a copy of your organisation’s equality and diversity policy if you have not already done so.



	

	Question 2e– Equal Opportunities Monitoring (5%)
Please demonstrate that you collate Equal Opportunities monitoring and provide a copy of the policy your organisation has in place to support this. 



	

	Criterion 3: Quality assurance

	Question 3a – Quality requirements – assurance (5%)
Please describe how you will ensure that work is completed on time and to the required standards.



	

	Question 3b – Quality standards (5%)
Please indicate any British, European or international quality standards achieved or being sought by your organisation, which you consider relevant to the performance of the contract, including:

· Is your organisation REC accredited , and/or committed to REC Code of Ethics and Professional Conduct? Please provide details. 


	

	Question 3c – Quality requirements – management reports (5%)
Please provide details of the management reports you would produce, outlining the frequency and the information that would be provided, including how you would measure customer satisfaction. Please also include a sample report in an annex.


	

	Criterion 4: Resources, including staff

	Question 4a – Staff proposed (10%)
Please provide full details of the level, qualifications and relevant experience of the members of your organisation who will be responsible for carrying out the work, in particular:

· Please state the structure of the proposed team; 

· Please nominate individuals for key roles and include their CVs in an annex together with details of their expected responsibilities;

· Please indicate whether key staff working on this contract hold individual REC accreditation.



	


Price (30%)
Please complete and return the following Schedule of Prices and Rates.  Tendered prices and rates will be incorporated into the Contract upon contract award.

The Prices and Rates contained within this Schedule are firm for the Contract Period as set out in the Specification.

For the performance of the services, the Contractor shall be paid the Contract Price calculated using the Prices and Rates detailed in this Contract Part 4.

The Prices and Rates exclude Value Added Tax.

The pricing for any additional deliverables defined and agreed between the Client and the Contractor in accordance with Condition SS6 (Variation of the Service) shall be defined in accordance with the requirements of the Client’s Contract Manager, these requirements not being unreasonable, and based on the actual amount of resources consumed at the agreed rates in this section.

All extended offers on introduction fees should be no more than 12% for introduction, temporary to permanent contracts and agency workers. You should supply information on how you calculate your fees for temps (including how you calculate margins), and introduction fees. 

Any introduction fee either fixed term or permanent will be for a maximum of 12 months and will be pro rata for all fixed term contracts.

Please indicate using the table below, which types of role(s) your 
organisation is tendering to provide recruitment services for and at what rate.
Temp to Perm % = % of annual salary

Temp % = % of hourly rate

Into fee % = % of annual salary

	
	Temp to Perm (%)
	Temp(%)
	Intro Fee (%)

	Business Support  Administrators/PAs
	
	
	

	Finance, HR, Facilities, Procurement and Business Planning 
	
	
	

	Operations; customer services, Investigations, Caseworkers & analysts
	
	
	

	ICT and Digital Communications
	
	
	

	Legal, Information Assurance , Freedom of Information  and Governance
	
	
	

	Media and Communications
	
	
	

	Strategy & Insight, Research and Public Affairs
	
	
	

	Senior Roles(Head of Functions/Director/Assistant Director level)
	
	
	


The following rebate guarantee on all permanent introductions is anticipated however please provide your preferred option for rebate:

· Week 1 – 4 100%

· Weeks 5 to 9 75%

· Weeks 10 to 15 50%

· Weeks 15 to 20 25%

· Week 20 to 26 10%

References

Please provide details of two of your customers for which your organisation carries out work similar to that described in this ITT from whom PHSO can request references, if required.  For each potential referee, please provide the following:

(1) Customer name and full contact details (postal and email addresses and telephone number);

(2) Brief contract details including the start date, approximate contract value and a description of work performed.

Requests for proposal: Part C
Part 1: Form of tender
To:
Parliamentary and Health Service Ombudsman

14 Floor, Millbank Tower

Millbank 

London SW1P 4QP
Date:
[

]

Contract Reference number PR2028 for the provision of Agency Recruitment Services
I have examined the proposed Contract documents, consisting of:

Part 1: 
Form of Agreement;

Part 2:  
Terms & Conditions;

Part 3: 
Specification;

Part 4: 
Schedule of Prices and Rates;

In compliance with your Instructions and Information on Tendering Procedures in the ITT, I have completed and now enclose all of the information called for.
I declare that I am not aware of any conflict of interest or any circumstances that could give rise to a conflict of interest in the performance of the proposed Contract.

I hereby offer to enter into a Contract with The Parliamentary Commissioners for Administration and The Health Service Commissioner for England upon the conditions in the proposed Contract documents set out in Appendix 1 of the ITT, for the Prices and Rates entered in the enclosed Part B. I recognise that no other terms and conditions, nor any reservations that may be stated in any correspondence or other document emanating from me or my organisation in connection with the tender, shall be applicable to the Contract.

I warrant that I have all the requisite corporate authority to sign this tender.

I understand that PHSO is not bound to accept the lowest or any tender.  I also understand PHSO has the right to accept only part of the tender unless I have expressly stipulated otherwise.

This tender shall remain open for acceptance by PHSO for a period of 90 days after the due date for return of tenders specified in your Invitation to Tender.

Signed:
…………………………………………

Date:

…………………………………………
Name:

…………………………………………
In the capacity of:
…………………………………………
Duly authorised to sign Tenders on behalf of:

Name of Organisation:
…………………………………………
Part 2: Certification of bona fide tendering
To:
Parliamentary and Health Service Ombudsman

14 Floor, Millbank Tower

Millbank 

London SW1P 4QP
Date:
[

]
Contract Reference number PR2028 for the provision of Agency Recruitment Services
I declare that this is a bona fide tender, intended to be competitive and that I have not fixed or adjusted the amount of the tender by or under or in accordance with any agreement or arrangement with any other person (‘person’ includes any persons, any body or association, corporate or incorporate) except as disclosed in this Certificate.

I declare that the Company is not aware of any connection with a member of PHSO’s staff which could affect the outcome of the bidding process.

I declare that I have not done and I undertake that I will not do at any time any of the following:-


a)
communicate to any person, including the addressee calling for the tender, the amount or approximate amount of the proposed tender;


b)
enter into any agreement or arrangement with any other person or body that he or it shall refrain from tendering or as to the amount of any Tender to be submitted;


c)
enter into any agreement or arrangement with any other person or body that we will refrain from tendering on a future occasion;


d)
offer or pay or agree to pay any sum of money or valuable consideration directly or indirectly to any person for doing or causing any act of the kind described above to be done in relation to any other tender for the provision of the Goods/Services;


e)
canvas or solicit PHSO’s staff.

I understand that any instances of illegal cartels or market sharing arrangements suspected by PHSO will be referred to the Office of Fair Trading for investigation.   

I understand that any misrepresentations may also be the subject of criminal investigation or used as a basis for civil action.

In this Certificate “agreement” or “arrangement” includes any transaction private or open, or collusion, formal or informal, and whether or not legally binding.
Signed:
…………………………………………

Date:

…………………………………………
Name:

…………………………………………

In the capacity of:
…………………………………………
Duly authorised to sign tenders on behalf of:
Name of Organisation:
…………………………………………
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A.
General provisions
A1
Definitions and Interpretations

A1.1
Definitions

In these Conditions:

“Approval” and “Approved” 
means the written consent of the Contract Manager.
"Client" 
means the Parliamentary and Health Service Ombudsman.

“Client Data”
means any data supplied by the Client to the Contractor or Personal Data as defined under the Data Protection Act 1998. This includes the data, text, drawings, diagrams, images or sounds (together with any data base made up of any of those) which are embodied in any electronic, magnetic, optical  or tangible media, and which are:

i) supplied to the Contractor by or on behalf of the Client; or

ii) which the Contractor is required to generate, process store or transmit  pursuant to this Agreement;

or any Personal Data for which the Client is the Data Controller.

“Client Software” 
means software which is owned by or licensed to the Client, including software which is, or will be used by the Contractor for the purpose of providing the services but excluding the Contractor Software. 

“Personal Data” 
shall have the same meaning as set out in the DPA.

“Client Property” 
means any property, other than real property, issued or made available to the Contractor by the Client in connection with the Contract.

“Client’s Representative”
means the person authorised to act on behalf of the Client as specified in Section 3, Part 5

“Commencement Date” 
means the date of this Contract as specified in Condition A2.

“Company”
Includes any body corporate.
“Confidential Information” 
means information, the disclosure of which would constitute an actionable breach of confidence, which has either been designated as confidential by either Party in writing or that ought to be considered as confidential (however it is conveyed or on whatever media it is stored) including commercially sensitive information, information which relates to the business, affairs, properties, assets, trading practices, developments, trade secrets, Intellectual Property Rights, know-how, personnel, customers and Contractors of either Party and all personal data and sensitive personal data within the meaning of the Data Protection Act 1998;

"Contract" 
means the agreement between the Client and the Contractor consisting of these Conditions, the Specification, Invitation to Tender,  the Contractor’s Tender and any other documents (or parts thereof) specified by the Client.

"Contract Manager" 
means the person for the time being appointed by the Client as being authorised to administer the Contract on behalf of the Client or such person as may be nominated by the Contract Manager to act on its behalf.  

“Contract Period” 
means the period of duration of the Contract in accordance with Condition A2.
“Contract Price
means the price (exclusive of any applicable VAT), payable to the Contractor by the Client under the Contract, as set out in Section 3, Part 4, for the full and proper performance by the Contractor of its obligations under the Contract.  

"Contractor" 
means the person, firm or company with whom the Client enters into this Contract.
“Contracting Authority” 
means any UK contracting authority as defined in Regulation 3(1) of the Public Services Contracts Regulations 1993 and Regulation 3(1) of the Public Supply Contracts Regulations 1995.
“Contractor’s Representative” means the individual authorised to act on behalf of the Contractor for the purposes of the Contract.

“Data Protection Act (DPA)”
means the Data Protection Act 1998 and any subordinate legislation made under such Act from time to time together with any guidance and/or codes of practice issued by the Information Commissioner or relevant government department inn relation to such legislation.
“Default” 
means any breach of the obligations of either Party (including but not limited to fundamental breach or breach of a fundamental term) or any default, act, omission, negligence or statement of either Party, its employees, agents or sub-Contractors in connection with or in relation to the subject matter of the Contract and in respect of which such Party is liable to the other.

“Equipment” 
means the Contractor’s equipment, plant, materials, etc. used in the performance of its obligations under the Contract.
"FOIA" 
means the Freedom of Information Act 2000 and any subordinate legislation made under this Act from time to time together with any guidance and/or codes of practice issued by the Information Commissioner in relation to such legislation.
"Goods" 
means any such goods as are to be supplied by the Contractor (or by the Contractor’s Sub-Contractor) under the Contract as specified in the Specification.

"Information" 
has the meaning given under section 84 of the Freedom of Information Act 2000.

	‘Intellectual Property Rights’

(IPR)

	means patents, inventions, trade marks, service marks, logos, design rights (whether registerable or otherwise), applications for any of the foregoing, copyright, database rights, domain names, trade or business names, moral rights and other similar rights or obligations whether registerable or not in any country (including but not limited to the United Kingdom) and the right to sue for passing off.

	“Invitation to Tender (ITT) OR “Invitation to Quote (ITQ)”
	means an invitation to suppliers to bid for the Goods or Services required by the Client.

	“Law” 
	Any applicable law, statute, bye-law, regulation, order, regulatory policy, guidance or industry code, rule of court or directives or requirements of any Regulatory Body, delegated or subordinate legislation or notice of any Regulatory Body.


"Malicious Software"
means any software program or code intended to destroy, interfere with, corrupt, or cause undesired effects on program files, data or other information, executable code or application software macros, whether or not its operation is immediate or delayed, and whether the malicious software is introduced wilfully, negligently or without knowledge of its existence. 
“Month” 
means calendar month.
“Party” 
means a party to this Contract and “Parties” shall be construed accordingly.
"Premises" 
means the location where the Goods are to be delivered and/or the Services are to be performed, as specified in the Specification.

"Requests for Information" 
shall have the meaning set out in FOIA or any apparent request for information under the FOIA, the Environmental Information Regulations or the Code of Practice on Access to Government Information (2nd Edition).
"Services" 
means the services to be provided as specified in the Specification and shall, where the context so admits, include any materials, articles or goods to be supplied thereunder.

“Specification” 
means the requirements or description of the Goods or Services to be provided under the Contract.
“Staff/Contractor Staff” 
means all persons employed by the Contractor to perform the Contract together with the Contractor's servants, agents and sub-Contractors used in the performance of the Contract.

“Staff Vetting Procedure”
means the Client’s procedures for the vetting of personnel and as advised to the Contractor by the Client.

“Tax” 
means Value Added Tax, customs duties and any other taxes or duties.

“Tender/Quote” 
means the Contractor’s tender response to the Invitation to Tender/Quote.
"Third Party Software"
means software which is proprietary to any third party which is or will be used by the Contractor for the purposes of providing the Services.
“Year”



means a calendar year.

A1.2

Interpretation


The interpretation and construction of this Contract shall be subject to the following provisions:


The terms and expressions set out in A1.1 shall have the meanings ascribed therein;


Words importing the singular meaning include where the context so admits the plural meaning and vice versa;



Words importing the masculine includes the feminine and the neuter; 


Reference to a condition is a reference to the whole of that condition unless stated otherwise;


Reference to a clause is a reference to a paragraph within a condition unless stated otherwise;



References to any statute, enactment, order, regulation or other similar instrument shall be construed as a reference to the statute, enactment, order, regulation or instrument as amended by any subsequent enactment, modification, order, regulation or instrument as subsequently amended or re-enacted;


References to any person shall include natural persons and partnerships, firms and other incorporated bodies and all other legal persons of whatever kind and however constituted;


Headings are included in this Contract for ease of reference only and shall not affect the interpretation or construction of this Contract.

A2

Contract Period

A2.1

The Contract shall take effect on the [             ] (Commencement Date) and shall expire automatically on [             ], unless it is otherwise terminated in accordance with these Conditions, or otherwise lawfully terminated, or extended under Condition D7.

A3

Entire Agreement

A3.1
The Contract constitutes the entire agreement between the Parties relating to the subject matter of the Contract.  The Contract supersedes all prior negotiations, representations and undertakings, whether written or oral, except that this Clause shall not exclude liability in respect of any fraudulent misrepresentation. 

A3.2
In the event and only to the extent of any conflict between the Specification, Invitation to Tender, Contractor’s Tender and other documents, these Conditions shall prevail.

A4

Scope of Contract

A4.1

Nothing in the Contract shall be construed as creating a partnership, a contract of employment or a relationship of principal and agent between the Client and the Contractor.

A5

Notices

A5.1
Except as otherwise expressly provided within the Contract, no notice or other communication from one Party to the other shall have any validity under the Contract unless made in writing by or on behalf of the Party concerned.

A5.2

Any notice or other communication which is to be given by either Party to the other shall be given by letter (sent by hand, post, registered post or by the recorded delivery service), by facsimile transmission or electronic mail (confirmed in either case by letter).  Such letters shall be addressed to the other Party in the manner referred to in Clause A5.3.  Provided the relevant communication is not returned as undelivered, the notice or communication shall be deemed to have been given 2 working days after the day on which the letter was posted, or 4 hours, in the case of electronic mail or facsimile transmission or sooner where the other Party acknowledges receipt of such letters, facsimile transmission or item of electronic mail. 
A5.3


For the purposes of Clause A5.2, the address of each Party shall be:

a) For the Client:



Parliamentary and Health Service Ombudsman



For the attention of: Jolyon Pluck



Tel: 




Email: 

b) For the Contractor:



[                                         ]



[                                         ]



[


]



For the attention of: 



Tel:

Fax:



Email:

A5.4

Either Party may change its address for service by notice in accordance with this Condition.

A6

Inspection of Premises 

A6.1

Save as the Client may otherwise direct, the Contractor is deemed to have inspected the Premises before tendering so as to have understood the nature and extent of the Contract to be carried out and be satisfied in relation to all matters connected with the performance of the Contract.

A6.2

The Client shall, at the request of the Contractor, grant such access as may be reasonable for the purpose referred to in Clause A6.1.
A7

Client Property 

A7.1

Where the Client for the purpose of the Contract issues Client Property free of charge to the Contractor such Property shall be and remain the property of the Client.  The Contractor shall not in any circumstances have a lien on the Client Property and the Contractor shall take all reasonable steps to ensure that the title of the Client to such Client Property and the exclusion of any such lien are brought to the notice of all sub-contractors and other persons dealing with the Contract.

A7.2

Any Client Property made available or otherwise received by the Contractor shall be deemed to be in good condition when received by or on behalf of the Contractor unless the Contractor notifies the Client otherwise within seven days of receipt.

A7.3

The Contractor shall maintain all Client Property in good order and condition and shall use Client Property solely in connection with the Contract and for no other purpose without prior Approval.

A7.4

The Contractor shall notify the Contract Manager of any surplus Client Property remaining after completion of the Contract and shall dispose of it as the Client may direct.  Waste of such Client Property arising from bad workmanship or negligence of the Contractor or any of the Contractor's employees, servants, agents, contractors or sub-contractors shall be made good at the Contractor's expense. Without prejudice to any other rights of the Client, the Contractor shall deliver up Client Property whether processed or not to the Client on demand.

A7.5

The Contractor shall ensure the security of all Client Property, whilst in the Contractor’s possession, either on its premises or elsewhere during the performance of the Contract, in accordance with the Client’s reasonable security requirements from time to time.

A7.6

The Contractor shall be liable for any and all loss of or damage to any Client Property, unless the Contractor is able to demonstrate that such loss or damage was caused by the negligence or default of the Client.  The Contractor's liability set out in this Clause shall be reduced to the extent that such loss or damage was contributed to by the negligence or default of the Client. The Contractor shall forthwith inform the Contract Manager of any defects appearing in or losses or damage occurring to Client Property made available for the purposes of the Contract.
A8

Mistakes in Information

A8.1

The Contractor shall be responsible for the accuracy of all drawings, documentation and information supplied to the Client by the Contractor and shall pay the Client any extra costs occasioned by any discrepancies, errors or omissions therein.

A9

Conflicts of Interest

A9.1

The Contractor shall take appropriate steps to ensure that neither the Contractor nor any employee, servant, agent, contractor or sub-contractor is placed in a position where there is or may be an actual conflict, or a potential conflict, between the pecuniary or personal interests of the Contractor or such persons and the duties owed to the Client under the provisions of the Contract.  The Contractor will disclose to the Client full particulars of any such conflict of interest which may arise.

A9.2

The provisions of this Condition shall apply during the continuance of this Contract and indefinitely after termination.

A10

Fraud

A10.1

The Contractor shall safeguard the Client’s funding of the Contract against fraud generally and, in particular, fraud on the part of the Staff, or the Contractor’s directors and Contractors. The Contractor shall notify the Client immediately if it has reason to suspect that any fraud has occurred or is occurring or is likely to occur.

A11

Contractor’s Obligations

A11.1

The Contractor shall perform its obligations under the Contract in accordance with these Conditions.
B.


Statutory obligations and regulations
B1

Prevention of Corruption

B1.1

The Contractor shall not do, and warrants that he has not done, any of the following (referred to as "prohibited acts"): (a) offer, give or agree to give to any servant of the Crown any gift or consideration as an inducement or reward for doing or not doing any act in relation to the obtaining or performance of this Contract or any other contract with the Crown; (b) enter into this Contract or any other contract with the Crown in connection with which commission has been paid or has been agreed to be paid by him or on his behalf, unless before the Contract is made particulars of such commission and the terms of such agreement have been disclosed in writing to the Authority.

B1.2

If the Contractor, his Staff or any subcontractors, or anyone acting on his or their behalf, does any of the prohibited acts or commits any offence under the Bribery Act 2010, whether with or without the knowledge of the Contractor, the Authority shall be entitled to terminate the Contract and recover from the Contractor the amount of any loss resulting from the termination and the amount or value of any such gift, consideration or commission.
B1.3

In exercising its rights or remedies under this Condition, the Client shall:



(a)
act in a reasonable and proportionate manner having regard to such matters as the gravity of, and the identity of the person performing the prohibited act;



(b)
give all due consideration, where appropriate, to action other than termination of the Contract.

B2

Discrimination

B2.1
The Contractor shall not unlawfully discriminate within the meaning and scope of any law, enactment, order, or regulation relating to discrimination (whether in race, gender, religion, disability, sexual orientation or otherwise) in employment.

B2.2
The Contractor shall take all reasonable steps to secure the observance of Clause B2.1 by all servants, employees or agents of the Contractor and all Contractors and sub-Contractors employed in the execution of the Contract.

B3

The Contracts (Rights of Third Parties) Act 1999

B3.1

No person who is not a Party to the Contract (including without limitation any employee, officer, agent, representative, or sub-contractor of either the Client or the Contractor) shall have any right to enforce any term of the Contract, which expressly or by implication, confers a benefit on him without the prior agreement in writing of both Parties, which agreement should specifically refer to this Condition B3.  This clause does not affect any right or remedy of any person which exists or is available otherwise than pursuant to that Act and does not apply to the Crown.

B4

Environmental Requirements

B4.1
The Contractor shall, when working on the Client’s Premises, perform the Contract in accordance with the Client’s environmental policy, which is to conserve energy, water, wood, paper and other resources, reduce waste and phase out the use of ozone depleting substances and minimise the release of greenhouse gases, volatile organic compounds and other substances damaging to health and the environment.

B5

Health and Safety

B5.1

The Contractor shall promptly notify the Client of any health and safety hazards which may arise in connection with the performance of the Contract.

B5.2

The Client shall promptly notify the Contractor of any health and safety hazards which may exist or arise at the Client’s Premises and which may affect the Contractor in the performance of the Contract.

B5.3

While on the Client’s Premises, the Contractor shall comply with any health and safety measures implemented by the Client in respect of Staff and other persons working on those Premises.

B5.4

The Contractor shall notify the Client immediately in the event of any incident occurring in the performance of the Contract on the Client’s Premises where that incident causes any personal injury or damage to property which could give rise to personal injury.

B5.5

The Contractor shall take all necessary measures to comply with the requirements of the Health and Safety at Work etc. Act 1974 and any other acts, orders, regulations and codes of practice relating to health and safety, which may apply to Staff and other persons working on the Premises in the performance of the Contract.

B5.6

The Contractor shall ensure that its health and safety policy statement (as required by the Health and Safety at Work etc Act 1974) is made available to the Client on request.

C


Protection of information and security
C1

Data Protection Act and definitions

C1.1
Both Parties undertake to comply with and observe all their obligations under the Data Protection Act 1998 ("DPA") (including any amendments by subsequent enactment, modification, order, regulation or instrument to the Act) which arise in connection with the Contract. 

C1.2
For the purposes of this Section C, the terms “Data Controller”, “Data Processor”, “Data Subject”, “Personal Data”, “Process” and “Processing” shall have the meaning prescribed under the DPA.

C2

Protection of Client Data

C2.1
The Contractor shall not delete or remove any proprietary notices contained within or relating to the Client Data. 

C2.2
The Contractor shall not store, copy, disclose, or use the Client Data except as necessary for the performance by the Contractor of its obligations under this Agreement or as otherwise expressly authorized in writing by the Client. 

C2.3
To the extent that Client Data is held and/or processed by the Contractor, the Contractor shall supply that Client Data to the Client as requested by the Client in a format specified by the Client.

C2.4
The Contractor shall take responsibility for preserving the integrity of Client Data and preventing the corruption or loss of Client Data.

C2.5
The Contractor shall where necessary perform secure back-ups of all Client Data and shall ensure that up-to-date back-ups are stored off-site. The Contractor shall ensure that such back-ups are available to the Client at all times upon request. If required by the Client the Contractor shall deliver back-ups to the Client at intervals to be determined by the Client.

C2.6
The Contractor shall ensure that any system on which the Contractor holds any Client Data, including back-up data, is a secure system. 

C2.7
If the Client Data is corrupted, lost or sufficiently degraded as a result of the Contractor's Default so as to be unusable, the Client may: 

i) 
require the Contractor (at the Contractor's expense) to restore or procure the restoration of Client Data and to do so as soon as is practicable.

ii) 
itself restore or procure the restoration of Client Data, and shall be repaid by the Contractor any reasonable expenses incurred in doing so. 

C2.8
If at any time the Contractor suspects or has reason to believe that Client Data has or may become corrupted, lost or sufficiently degraded in any way for any reason, then the Contractor shall notify the Client immediately and inform the Client of the remedial action the Contractor proposes to take. 

C3
Protection of Personal Data

C3.1
With respect to the parties' rights and obligations under this Agreement, the parties agree that the Client is the Data Controller and that the Contractor is the Data Processor. 

C3.2
The Contractor shall: 

i) 
Process any Personal Data only in accordance with instructions from the Client (which may be specific instructions or instructions of a general nature as set out in this Contract or as otherwise notified by the Client to the Contractor during the term of this Contract); 

ii) 
Process any Personal Data only to the extent, and in such manner, as is necessary for the provision of the Services or as is required by Law or any regulatory body; 

iii) Implement appropriate technical and organisational measures to protect the Personal Data against unauthorised or unlawful processing and against accidental loss, destruction, damage, alteration or disclosure. These measures shall be appropriate to the harm which might result from any unauthorised or unlawful Processing, accidental loss, destruction or damage to the Personal Data and having regard to the nature of the Personal Data which is to be protected; 

iv) Obtain prior written consent from the Client in order to transfer the Personal Data to any sub-contractors or affiliates for the provision of the Services; 

v) 
Ensure that all Contractor Staff required to access the Client Data are informed of the confidential nature of the Personal Data and comply with the obligations set out in this clause;

vi) Ensure that none of Contractor Staff publish, disclose or divulge any of the Personal Data to any third party unless directed in writing to do so by the Client; 

C3.3
The Contractor shall notify the Client within five working days if it receives: 

i) 
a request from a Data Subject to have access to that person's Personal Data; or 

ii) 
a complaint or request relating to the Client's obligations under the data protection legislation; 

C3.4
The Contractor shall provide the Client with full cooperation and assistance in relation to any complaint or request made, including by: 

i) 
providing the Client with full details of the complaint or request; 

ii) 
complying with a data access request within the relevant timescales set out in the data protection legislation and in accordance with the Client's instructions; 

iii) providing the Client with any Personal Data it holds in relation to a data subject (within the timescales required by the Client); and 

iv) providing the Client with any information requested by the Client; 

C3.5
The Contractor shall permit the Client or the Client Representative (subject to reasonable and appropriate confidentiality undertakings), to inspect and audit, the Contractor's data processing activities (and/or those of its agents, subsidiaries and sub-contractors) and comply with all reasonable requests or directions by the Client to enable the Client to verify and/or procure that the Contractor is in full compliance with its obligations under this Agreement; 

C3.6
The Contractor shall provide a written description of the technical and organisational methods employed by the Contractor for processing Personal Data (within the timescales required by the Client); 

C3.7
The Contractor shall not process Personal Data outside the European Economic Area without the prior written consent of the Client and, where the Client consents to a transfer, to comply with: 

i) 
the obligations of a Data Controller under the Eighth Data Protection Principle set out in Schedule 1 of the Data Protection Act 1998 by providing an adequate level of protection to any Personal Data that is transferred; and 

ii)  any reasonable instructions notified to it by the Client. 

C3.8
The Contractor shall comply at all times with the Data Protection Legislation and shall not perform its obligations under this Agreement in such a way as to cause the Client to breach any of its applicable obligations under the Data Protection Legislation. 

C4

Official Secrets Acts 1911 to 1989, Section 182 of the Finance Act 1989 

C4.1
The Contractor undertakes to abide by, and ensure that its Staff abide by the provisions of:- 



(a)
the Official Secrets Acts 1911 to 1989; and



(b)
Section 182 of the Finance Act 1989.

C4.2
In the event that the Contractor and its Staff fail to comply with this Condition, the Client reserves the right to terminate the Contract by giving notice in writing to the Contractor.

C4.3
The provisions of Clause C4.1 shall apply during the continuance of the Contract and indefinitely after its expiry or termination.

C5

Confidentiality 

C5.1
Except to the extent set out in this clause or where disclosure is expressly permitted elsewhere in this Agreement, each party shall:

(a) treat the other party’s Confidential Information as confidential and safeguard it accordingly; and

(b) not disclose the other party’s Confidential Information to any other person without the owner’s prior written consent.

C5.2

Condition C4 shall not apply to the extent that:

(a) such disclosure is a requirement of Law placed upon the party making the disclosure, including any requirements for disclosure under the FOIA, or the Environmental Information Regulations pursuant to condition C6 (Freedom of Information);

(b) such information was in the possession of the party making the disclosure without obligation of confidentiality prior to its disclosure by the information owner;

(c) such information was obtained from a third party without obligation of confidentiality;

(d) such information was already in the public domain at the time of disclosure otherwise than by a breach of this agreement; or

(e) it is independently developed without access to the other party’s Confidential Information.

C5.3
The Contractor may only disclose the Client’s Confidential Information to the Contractor Staff who are directly involved in the provision of the Services and who need to know the information, and shall ensure that such Contractor Staff are aware of and shall comply with these obligations as to confidentiality
C5.4
The Contractor shall not, and shall procure that the Contractor Staff do not use any of the Client’s Confidential Information received otherwise than for the purposes of this Agreement. 

[At the written request of the Client, the Contractor shall procure that those members of the Contractor Staff identified in the Client's notice signs a confidentiality undertaking prior to commencing any work in accordance with this Agreement.] 

C5.5
Nothing in this Agreement shall prevent the Client from disclosing the Contractor's Confidential Information:

(a) to any Crown Body or any other Contracting Authority. All Crown Bodies or Contracting Authorities receiving such Confidential Information shall be entitled to further disclose the Confidential Information to other Crown Bodies or other Contracting Authorities on the basis that the information is confidential and is not to be disclosed to a third party which is not part of any Crown Body or any Contracting Authority;

(b) to any consultant, contractor or other person engaged by the authority or any person conducting an Office of Government Commerce gateway review;

(c) for the purpose of the examination and certification of the Client's accounts; or

(d) for any examination pursuant to Section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which the Authority has used its resources.

C5.6
The Authority shall use all reasonable endeavours to ensure that any government department, Contracting Authority, employee, third party or sub-contractor to whom the Contractor's Confidential Information is disclosed pursuant to Condition C4 is made aware of the Client's obligations of confidentiality. 

C5.7
Nothing in this Condition C5 shall prevent either party from using any techniques, ideas or know-how gained during the performance of the Agreement in the course of its normal business to the extent that this use does not result in a disclosure of the other party's Confidential Information or an infringement of IPR.

C6

Freedom of Information

C6.1 
The Contractor acknowledges that the Client is subject to the requirements of the FOIA and the Environmental Information Regulations and shall assist and cooperate with the Client (at the Contractor’s expense) to enable the Client to comply with these Information disclosure requirements. 

C6.2 
The Contractor shall and shall procure that its sub-contractors shall: 



(a)
transfer the Request for Information to the other Party as soon as practicable after receipt and in any event within 2 working days of receiving a Request for Information;


(b)
provide the Client with a copy of all Information in its possession or power in the form that the Client requires within 5 Working Days (or such other period as the Client may specify) of the Client requesting that Information; and


(c) 
provide all necessary assistance as reasonably requested by the Client to enable the Client to respond to a Request for Information within the time for compliance set out in section 10 of the FOIA.

C6.3 
The Client shall be responsible for determining at its absolute discretion whether:-



(a)  
the Information is exempt from disclosure under the FOIA and the Environmental Information Regulations;

(b) 
the Information is to be disclosed in response to a Request for Information, and in no event shall the Contractor respond directly to a Request for Information unless expressly authorised to do so by the Client. 

C6.4 
The Contractor acknowledges that the Client may, acting in accordance with the Department of Constitutional Affairs’ Code of Practice on the Discharge of Functions of Public Authorities under Part I of the Freedom of Information Act 2000, the FOIA, or the Environmental Information Regulations to disclose Information:-



(a)
without consulting with the Contractor, or

(b)
following consultation with the Contractor and having taken its views into account.

C6.5 
The Contractor shall ensure that all information produced in the course of the Contract or relating to the Contract is retained for disclosure and shall permit the Client to inspect such records as requested from time to time. 

C6.6 
The Contractor acknowledges that any lists or schedules provided by it outlining Confidential Information are of indicative value only and that the Client may nevertheless be obliged to disclose Confidential Information in accordance with Clause C3.4. 

C7

Publicity, Media and Official Enquiries

C7.1
Except with the written consent of the other Party, neither Party shall make any press announcements or publicise the Contract or any part thereof in any way.  

C7.2
Both Parties shall take all reasonable steps to ensure the observance of the provisions of Clause C4.1 by all their servants, employees, agents, professional advisors and consultants.  The Contractor shall take all reasonable steps to ensure the observance of the provisions of Clause C4.1 by its sub-Contractors.

C7.4
The provisions of this Condition shall apply during the continuance of this Contract and indefinitely after its expiry or termination.

C8

Security

C8.1
The Client shall be responsible for maintaining the security of the Premises in accordance with its standard security requirements.  The Contractor shall comply with all reasonable security requirements of the Client while on the Premises, and shall procure that all of its Staff shall likewise comply with such requirements.  

C8.2

The Contractor will immediately notify the Client of any breach of security in relation to Confidential Information and all data obtained in the performance of the Contract and will keep a record of such breaches.  The Contractor will use its best endeavours to recover such Confidential Information or data however it may be recorded. This obligation is in addition to the Contractor’s obligations under Condition C5. The Contractor will co-operate with the Client in any investigation that the Client considers necessary to undertake as a result of any breach of security in relation to Confidential Information or data.

C9
Malicious Software
C9.1
The Contractor shall, as an enduring obligation throughout the term, use the latest versions of anti-virus definitions available from an industry accepted anti-virus software vendor to check for and delete Malicious Software from the Contractor’s ICT equipment used in the performance of this Contract.

C9.2
If Malicious Software is found, the parties shall co-operate to reduce the effect of the Malicious Software and, particularly if Malicious Software causes loss of operational efficiency or loss or corruption of Client Data, assist each other to mitigate any losses and to restore the Services to their desired operating efficiency. 

C9.3
Any cost arising out of the actions of the parties taken in compliance with the provisions of this clause shall be borne by the parties as follows: 


i)  
by the Contractor where the Malicious Software originates from the 
Contractor Software, a Third Party Software or the Client Data (whilst the Client Data was under the control of the Contractor); and 


ii) 
by the Client if the Malicious Software originates from the Client 
Software or the Client Data (whilst the Client Data was under the 
control of the Client). 

C10
Intellectual Property Rights 

C10.1
All Intellectual Property Rights in any specifications, instructions, plans, data, drawings, reports, databases, patents, patterns, models, designs or other material:



(a)
furnished to or made available to the Contractor by the Client shall remain the property of the Client;

(b)
except as expressly set out in this agreement, the Contractor shall not acquire any right, title or interest in or to the Intellectual Property Rights of the Client or its licensors, including:

i) 
the Client Software;

ii) 
the Client Data; 

iii) the Client’s case management database; and

iv) the Client's documentation, processes and procedures.

(c)
prepared by or for the Contractor for use, or intended use, in relation to the performance of this Contract shall belong to the Client and the Contractor shall not, and shall use reasonable endeavours to procure that the Contractor’s employees, servants, agents, Contractors and sub-contractors shall not, (except when necessary for the implementation of the Contract) without prior Approval, use or disclose any such Intellectual Property Rights, or any other information (whether or not relevant to this Contract) which the Contractor may obtain in performing the Contract except information which is in the public domain.

(d)
except as expressly set out in this agreement, the Client shall not acquire any right, title or interest in or to the Intellectual Property Rights of the Contractor or its licensors, including:

i) 
the Contractor Software;

ii) 
the Third Party Software; 

e) 
where either party acquires, by operation of law, title to Intellectual Property Rights that is inconsistent with the allocation of title set out in this agreement, it shall assign in writing such Intellectual Property Rights as it has acquired to the other party on the request of the other party (whenever made).

C10.2
The Contractor shall obtain Approval before using any material, in relation to the performance of the Contract which is or may be subject to any third party Intellectual Property Rights.  The Contractor shall procure that the owner of the rights grants to the Client a non-exclusive licence, or if itself a licensee of those rights, shall grant to the Client an authorised sub-licence, to use, reproduce, and maintain the material. Such licence or sub-licence shall be non-exclusive, perpetual and irrevocable, shall include the right to sub-license, transfer, novate or assign to other Contracting Authorities, the replacement contractor or to any other third party providing services to the Client, and shall be granted at no cost to the Client.

C10.3
It is a condition of the contract that the software and/or services will not infringe any intellectual property rights of any third party.  The Contractor will fully indemnify and hold the Client and Crown harmless from and against any losses, damages, costs (including reasonable legal fees) and reasonable expenses suffered or incurred by the Client or Crown and awarded by a court of competent jurisdiction against the Client, as a result of or in connection with any breach of this Condition.  Any claim that the use or possession of the Software and/or third party software incorporated therein or any part of the same infringes the intellectual property rights of a third party.  For the avoidance of doubt the Contractor shall not be liable for any such claim where the alleged breach occurred as a result of:



(a)
designs furnished by the client;



(b)
the use of data supplied by the Client which is not required to be verified by the Contractor under any provision of the contract.

C10.4
The Client shall notify the Contractor in writing of any claim or demand brought against the Client for infringement or alleged infringement of any Intellectual Property Right in materials supplied or licensed by the Contractor. The Contractor shall at its own expense conduct all negotiations and any litigation arising in connection with any claim for breach of Intellectual Property Rights in materials supplied or licensed by the Contractor, provided always that the Contractor: 



(a)
shall consult the Client on all substantive issues which arise during the conduct of such litigation and negotiations; 



(b)
shall take due and proper account of the interests of the Client; and



(c)
shall not settle or compromise any claim without the Client’s prior written consent (not to be unreasonably withheld or delayed).

C10.5
The Client shall at the request of the Contractor afford to the Contractor all reasonable assistance for the purpose of contesting any claim or demand made or action brought against the Client or the Contractor for infringement or alleged infringement of any Intellectual Property Right in connection with the performance of the Contract and shall be repaid all reasonable costs and expenses (including, but not limited to, legal costs and disbursements on a solicitor and client basis) incurred in doing so.

C10.6
The Client shall not make any admissions which may be prejudicial to the defence or settlement of any claim, demand or action for infringement or alleged infringement of any Intellectual Property Right by the Client or the Contractor in connection with the performance of the Contract.

C10.7
If a claim, demand or action for infringement or alleged infringement of any Intellectual Property Right is made in connection with the Contract or in the reasonable opinion of the Contractor is likely to be made, the Contractor may at its own expense and subject to the consent of the Client (not to be unreasonably withheld or delayed) either:



(a)
modify any or all of the Services without reducing the performance or functionality of the same, or substitute alternative Services of equivalent performance and functionality, so as to avoid the infringement or the alleged infringement, provided that the terms herein shall apply with any necessary changes to such modified Services or to the substitute Services; or



(b)
procure a licence to use and provide the Services, which are the subject of the alleged infringement, on terms which are acceptable to the Client.

C10.8
At the termination of the Contract the Contractor shall immediately return to the Client all materials, work or records held, including any back-up media.

C10.9
The provisions of this Condition shall apply during the continuance of this Contract and in perpetuity after its expiry or termination.

C11 
Contractor’s Staff

C11.1
The Client may, by written notice to the Contractor, refuse to admit onto, or withdraw permission to remain on, the Premises:

(a)
any member of the Staff; or

(b)
any person employed or engaged by any member of the Staff,  


whose admission or continued presence would, in the reasonable opinion of the Client, be undesirable. 

C11.2
At the Client’s written request, the Contractor shall provide a list of the names and addresses of all persons who may require admission in connection with the Contract to the Premises, specifying the capacities in which they are concerned with the Contract and giving such other particulars as the Client may reasonably request.  

C11.3
The Contractor’s Staff, engaged within the boundaries of the Premises, shall comply with such rules, regulations and requirements (including those relating to security arrangements) as may be in force from time to time for the conduct of personnel when at or outside the Premises. 

C11.4
The Contractor shall comply with Staff Vetting Procedures in respect of all persons employed or engaged in the provision of the Services.  The Contractor confirms that all persons employed or engaged by the Contractor were vetted and recruited on a basis that is equivalent to and no less strict than the Staff Vetting Procedures.

C11.5
The Client may require the Contractor to ensure that any person employed in the provision of the Services has undertaken a Criminal Records Bureau check as per the Staff Vetting Procedures.  The Contractor shall ensure that no person who discloses that he/she has a Relevant Conviction, or is found by the Contractor to have a Relevant Conviction (whether as a result of a police check or through the Criminal Records Bureau check or otherwise) is employed or engaged in the provision of any part of the Services.  

C11.6
If the Contractor fails to comply with clause C11.2 within 2 Months of the date of the request and in the reasonable opinion of the Client, such failure may be prejudicial to the interests of the Crown, then the Client may terminate the Contract, provided always that such termination shall not prejudice or affect any right of action or remedy which shall have accrued or shall thereafter accrue to the Client.  

C11.7
The decision of the Client as to whether any person is to be refused access to the Premises and as to whether the Contractor has failed to comply with clause C11.2 shall be final and conclusive.

C12
Audit and the National Audit Office 

C12.1
The Contractor shall keep and maintain until three years after the Contract has been completed, or as long a period as may be agreed between the Parties, full and accurate records of the Contract including the Goods and/or Services provided under it, all expenditure reimbursed by the Client, and all payments made by the Client. The Contractor shall on request afford the Client or the Client's representatives such access to those records as may be required by the Client in connection with the Contract. This includes written assurances that third party contractors are meeting their legislative requirements to pay tax and NI.
D. 


Control of the contract
D1

Assignment and Sub-Contracting

D1.1
The Contractor shall not assign, sub-contract or in any other way dispose of the Contract or any part of it without prior Approval.  Sub-contracting any part of the Contract shall not relieve the Contractor of any obligation or duty attributable to the Contractor under the Contract or these Conditions.

D1.2
The Contractor shall be responsible for the acts and omissions of its sub-Contractors as though they are its own.

D1.3
Where the Client has consented to the placing of sub-contracts, copies of each sub-contract shall be sent by the Contractor to the Client immediately it is issued.

D1.4
The Contractor shall not use the services of self-employed individuals without prior Approval.

D2

Waiver

D2.1
The failure of either Party to insist upon strict performance of any provision of the Contract or the failure of either Party to exercise any right or remedy shall not constitute a waiver of that right or remedy and shall not cause a diminution of the obligations established by this Contract.

D2.2
No waiver shall be effective unless it is expressly stated to be a waiver and communicated to the other Party in writing in accordance with the provisions of Condition A5.

D2.3
A waiver of any right or remedy arising from a breach of Contract shall not constitute a waiver of any right or remedy arising from any other or subsequent breach of the Contract.

D3

Variation

D3.1
The Contract shall not be varied or amended unless such variation or amendment is agreed in writing by the Contract Manager and by the Contractor’s Representative. 

D3.2
All variations and amendments shall be in the form of an addendum to the Contract.

D4

Severability

D4.1
If any provision of the Contract is held invalid, illegal or unenforceable for any reason by any court of competent jurisdiction, such provision shall be severed and the remainder of the provisions of the Contract shall continue in full force and effect as if the Contract had been executed with the invalid, illegal or unenforceable provision eliminated.   

D4.2
In the event of a holding of invalidity so fundamental as to prevent the accomplishment of the purpose of the Contract, the Parties shall immediately commence negotiations in good faith to remedy the invalidity.

D5

Remedies Cumulative

D5.1
Except as otherwise expressly provided by the Contract, all remedies available to either Party for breach of this Contract are cumulative and may be exercised concurrently or separately, and the exercise of any one remedy shall not be deemed an election of such remedy to the exclusion of other remedies.

D6

Monitoring of Contract Performance

D6.1

The Contractor shall comply with the monitoring arrangements set out in Contract including, but not limited to, providing such data and information as the Contractor may be required to produce under this Contract. 

D7

Possible Extension of Contract Period

D7.1

Subject to satisfactory performance by the Contractor during the Contract Period, the Client may wish to extend the Contract for a further period as defined by the Client.  The Client may approach the Contractor if it wishes to do so at least one month before the end of the Contract Period.  The agreed terms and conditions in this Contract will apply throughout any such extended period.

D8

Time of Performance

D8.1

The Contractor shall begin performing the Services or delivering the Goods on the date stated in the Specification and shall complete the work by the date stated in the Specification or continue to perform the work for the period stated in the Specification (whichever is applicable).  Time of performance is of the essence of the Contract.  The Client may by written notice require the Contractor to execute the Services, or deliver the Goods in such order as the Client may decide.  In the absence of such notice the Contractor shall submit such detailed programmes of work and progress reports as the Client may from time to time require. 
D9

Novation

D9.1

Subject to Clause D9.3, the Client shall be entitled to:



(a)
assign, novate or otherwise dispose of its rights and obligations under this Contract or any part thereof to any Contracting Authority provided that any such assignment, novation or other disposal shall not increase the burden of the Contractor's obligations under this Contract; or 



(b)
novate this Contract to any other body established by the Crown or under statute in order substantially to perform any of the functions that previously had been performed by the Client provided that any such novation shall not increase the burden of the Contractor’s obligations pursuant to this Contract; or



(c)
novate this Contract to any private sector body which substantially performs the function of the Client provided that any such novation shall not increase the burden of the Contractor’s obligations pursuant to this Contract.

D9.2

Any change in the legal status of the Client such that it ceases to be a Contracting Authority shall not, subject to Clause D9.3, affect the validity of this Contract.  In such circumstances, this Contract shall bind and inure to the benefit of any successor body to the Client.

D9.3

If the Contract is novated pursuant to Clause D9.1(b) to a body which is not a Contracting Authority or if there is a change in the legal status of the Client such that it ceases to be a Contracting Authority (in the remainder of this Condition both such bodies being referred to as “the Transferee"):



(a)
the rights of termination of the Client in Condition G1 and G2 shall be available to the Contractor in the event of the bankruptcy, insolvency or Default of the Transferee;

(b)
the Transferee shall only be able to assign, novate or otherwise dispose of its rights and obligations under this Contract or any part thereof with the previous consent in writing of the Contractor;



(c)
the following Conditions and Clauses shall be varied from the date of the novation or the date of the change of status (as appropriate) as set out below as if the Contract had been amended by the Parties: 

i) in Condition B1, the word "Crown" shall be replaced with the word "Client"

ii) in Clause E3.1 the words "or with any department, agency or authority of the Crown" shall be deleted;

D9.4

The Client shall be entitled to disclose to any Transferee any Confidential Information of the Contractor which relates to the performance of the Contract by the Contractor.  In such circumstances the Client shall authorise the Transferee to use such Confidential Information only for purposes relating to the performance of the Contract and for no other purposes and shall take all reasonable steps to ensure that the Transferee accepts an obligation of confidence.

E


Payment and contract price
E1

Contract Price

E1.1

In consideration of the performance of the Contractor’s obligations under the Contract by the Contractor, the Client shall pay the Contract Price.

E1.2

In the event that the cost to the Contactor of performing its obligations under the Contract increases or decreases as a result of any new legislation or regulation being made after the commencement of the Contract, any variation to the Contract Price will be assessed on an individual basis.  Such variation will not be allowed in relation to legislation or regulations enacted after the commencement of the Contract, which were made public prior to the commencement of the Contract.  The impact of any such variation on the Contractor's costs will be deemed to have been included in the Contract Price.

E1.3

The Client shall pay the Contractor, in addition to the Contract Price, a sum equal to the Tax chargeable on the value of the Goods and/or Services provided in accordance with the Contract.

E2

Payment and Tax

E2.1
Payment will be made in cleared funds within thirty days of receipt and agreement of invoices, submitted monthly in arrears, for work completed to the satisfaction of the Client.

E2.2
Each invoice shall contain all appropriate references including the Purchase Order number as notified by the Client and a detailed breakdown of the Services and shall be supported by any other documentation required by the Contract Manager to substantiate the invoice. 

E2.3
Where the Contractor enters into a sub-contract with a Contractor or Contractor for the purpose of performing the Contract, it shall cause a term to be included in such a sub-contract which requires payment to be made by the Contractor to the sub-Contractor within a specified period not exceeding thirty days from the receipt of a valid invoice, as defined by the sub-contract requirements.

E2.4
Tax, where applicable, shall be shown separately on all invoices as a strictly net extra charge.

E2.5
The Client may reduce payment in respect of any Goods/Services which the Contractor has either failed to provide or has provided inadequately, without prejudice to any other rights or remedies of the Client.

E2.6
Unless and as addressed elsewhere in this contract, travel and subsistence costs (including accommodation) additionally incurred may be charged, at cost, to the Client subject to the Contractor having gained prior approval from the Client and presenting an invoice supported by documentary evidence/receipts in accordance with the Client’s travel and subsistence rates.

E3

Recovery of Sums Due

E3.1
Wherever under the Contract any sum of money is recoverable from or payable by the Contractor (including any sum which the Contractor is liable to pay to the Client in respect of any breach of this Contract), the Client may unilaterally deduct that sum from any sum then due, or which at any later time may become due to the Contractor under the Contract or under any other agreement or contract with the Client or with any department, agency or authority of the Crown.

E3.2 
Any overpayment by the Client to the Contractor, whether of the Contract Price or of Tax, shall be a sum of money recoverable by the Client from the Contractor.

E3.3
The Contractor shall make any payments due to the Client without any deduction whether by way of set-off, counterclaim, discount, abatement or otherwise unless the Contractor has a valid court order requiring an amount equal to such deduction to be paid by the Client to the Contractor.

F


Liabilities

F1

Indemnity and Insurance 

F1.1
Neither Party excludes or limits liability to the other Party for death or personal injury caused by its negligence or for any breach of any obligations implied by Section 12 of the Sale of Goods Act 1979 or Section 2 of the Supply of Goods and Services Act 1982.

F1.2
The Contractor shall indemnify and keep indemnified the Client fully against all claims, proceedings, actions, damages, legal costs, expenses and any other liabilities whatsoever arising out of, in respect of or in connection with the Contract in respect of any death or personal injury, or loss of or damage to property which is caused directly or indirectly by any act or omission of the Contractor.  This Condition shall not apply to the extent that the Contractor is able to demonstrate that such death or personal injury, or loss or damage was not caused or contributed to by its negligence or default, or the negligence or default of its staff or sub-Contractors, or by any circumstances within its or their control. 

F1.3
The Contractor shall effect and maintain with a reputable insurance company a policy or policies of insurance providing an adequate level of cover in respect of all risks which may be incurred by the Contractor, arising out of the Contractor’s performance of the Contract, including death or personal injury, or loss of or damage to property.  Such policies shall include cover in respect of any financial loss arising from any advice given or omitted to be given by the Contractor.

F1.4
The Contractor shall hold employer’s liability insurance cover of a minimum of five million pounds in respect of Staff and in accordance with any legal requirement for the time being in force.

F1.5
The Contractor shall produce to the Contract Manager, on request, copies of all insurance policies referred to in this Condition or other evidence confirming the existence and extent of the cover given by those policies, together with receipts or other evidence of payment of the latest premiums due under those policies.

F1.6

The terms of any insurance or the amount of cover shall not relieve the Contractor of any liabilities under the Contract.  It shall be the responsibility of the Contractor to determine the amount of insurance cover that will be adequate to enable the Contractor to satisfy any liability referred to in clause F1.2.   

F2

Warranties and Representations 

F2.1


The Contractor warrants and represents that:-

(a)
the Contractor has the full capacity and authority and all necessary consents (including, but not limited to, where its procedures so require, the consent of its parent company) to enter into and perform this Contract and that this Contract is executed by a duly authorised representative of the Contractor. 

(b)
the Contractor shall discharge its obligations hereunder with all due skill, care and diligence including but not limited to good industry practice and (without limiting the generality of this Condition) in accordance with its own established internal procedures. 

(c)
all obligations of the Contractor pursuant to the Contract shall be performed and rendered by appropriately experienced, qualified and trained Staff with all due skill, care and diligence; 

(d)
the Contractor is not in default in the payment of any due and payable taxes or in the filing, registration or recording of any document or under any legal or statutory obligation or requirement which default might have a material adverse effect on its business, assets or financial condition or its ability to observe or perform its obligations under this Contract.

G


Default, disruption and termination
G1

Termination on change of control and insolvency

G1.1
The Client may terminate the Contract by notice in writing with immediate effect where:-



(a)
the Contractor undergoes a change of control, within the meaning of section 416 of the Income and Corporation Taxes Act 1988, which impacts adversely and materially on the performance of the Contract; or



(b)
the Contractor is an individual or a firm and a petition is presented for the Contractor's bankruptcy, or a criminal bankruptcy order is made against the Contractor or any partner in the firm, or the Contractor or any partner in the firm makes any composition or arrangement with or for the benefit of creditors, or makes any conveyance or assignment for the benefit of creditors, or if an administrator is appointed to manage the Contractor's or firm’s affairs;  or



(c)
the Contractor is a company, if the company passes a resolution for winding up or dissolution (otherwise than for the purposes of and followed by an amalgamation or reconstruction) or an application is made for, or any meeting of its directors or members resolves to make an application for an administration order in relation to it or any party gives or files notice of intention to appoint an administrator of it or such an administrator is appointed, or the court makes a winding-up order, or the company makes a composition or arrangement with its creditors, or an administrative receiver, receiver, manager or supervisor is appointed by a creditor or by the court, or possession is taken of any of its property under the terms of a fixed or floating charge; or



(d)
where the Contractor is unable to pay its debts within the meaning of section 123 of the Insolvency Act 1986;  



(e)
or any similar event occurs under the law of any other jurisdiction within the United Kingdom.

G1.2
The Client may only exercise its right under clause G1.1 within six months after a change of control occurs and shall not be permitted to do so where it has agreed in advance to the particular change of control that occurs.  The Contractor shall notify the Contract Manager immediately when any change of control occurs. 

G2
 
Termination on Default

G2.1
The Client may terminate the Contract, or terminate the provision of any part of the Contract by written notice to the Contractor or the Contractor’s Representative with immediate effect if the Contractor commits a Default and if:



(a)
the Contractor has not remedied the Default to the satisfaction of the Client within thirty days, or such other period as may be specified by the Client, after issue of a written notice specifying the Default and requesting it to be remedied; or

(b)
the Default is not capable of remedy; or


(c)
the Default is a fundamental breach of the Contract.

G2.2 
If the Contractor, being an individual, shall die or be adjudged incapable of managing his or her affairs within the meaning of Part VII of the Mental Health Act 1983, the Client shall be entitled to terminate this Contract by notice to the Contractor or the Contractor's Representative with immediate effect.

G2.3

In the event that through any Default of the Contractor, data transmitted or processed in connection with the Contract is either lost or sufficiently degraded to be unusable, the Contractor shall be liable for the cost of reconstitution of that data and shall provide a full credit in respect of any charge levied for its transmission. 

G3

Break

G3.1
The Client shall have the right to terminate the Contract, or to terminate the provision of any part of the Contract at any time by giving one Month’s written notice to the Contractor. The Client may extend the period of notice at any time before it expires. 

G4

Consequences of Termination

G4.1
Where the Client terminates the Contract under Condition G2, or terminates the provision of any part of the Contract under that Condition, and then makes other arrangements for the provision of Goods and/or Services, the Client shall be entitled to recover from the Contractor the cost of making those other arrangements and any additional expenditure incurred by the Client throughout the remainder of the Contract Period.  Where the Contract is terminated under Condition G2, no further payments shall be payable by the Client to the Contractor until the Client has established the final cost of making those other arrangements.
G4.2
Where the Client terminates the Contract under Condition G3, the Client shall indemnify the Contractor against any commitments, liabilities or expenditure which would otherwise represent an unavoidable loss, with the exception of any loss of profit, by the Contractor by reason of the termination of the Contract, provided that the Contractor takes all reasonable steps to mitigate such loss.  The Contractor shall submit a fully itemised and costed list of such loss, with supporting evidence, of losses reasonably and actually incurred by the Contractor as a result of termination under Condition G3.

G4.3
The Client shall not be liable under Clause G4.2 to pay any sum which, when added to any sums paid or due to the Contractor under the Contract, exceeds the total sum that would have been payable to the Contractor if the Contract had not been terminated prior to the expiry of the initial Contract Period.

G5

Disruption

G5.1
The Contractor shall take reasonable care to ensure that in the execution of the Contract it does not disrupt the operations of the Client, its employees or any other Contractor employed by the Client.

G5.2
The Contractor shall immediately inform the Client of any actual or potential industrial action, whether such action be by their own employees or others, which affects or might affect its ability at any time to perform its obligations under the Contract.

G5.3
In the event of industrial action by the Staff or the Contractor's Contractors the Contractor shall seek the Client's Approval to its proposals to perform its obligations under the Contract.

G5.4
If the Contractor’s proposals referred to in Clause G5.3 are considered insufficient or unacceptable by the Client, then the Contract may be terminated by the Client by notice in writing with immediate effect. 

G5.5
If the Contractor is temporarily unable to fulfil the requirements of the Contract owing to disruption of normal business by direction of the Client, an appropriate allowance by way of extension of time will be approved by the Client.  In addition, the Client will reimburse any additional expense incurred by the Contractor in fulfilling the provisions of the Contract as a result of such disruption.

G6

Recovery upon Termination

G6.1

Termination or expiry of the Contract shall be without prejudice to any rights and remedies of the Contractor and the Client accrued before such termination or expiration and nothing in the Contract shall prejudice the right of either Party to recover any amount outstanding at such termination or expiry.

G6.2

At the end of the Contract Period (and howsoever arising) the Contractor shall forthwith deliver to the Client upon request all the Client’s Property (including but not limited to materials, documents, information, access keys) relating to the Contract in its possession or under its control or in the possession or under the control of any permitted Contractors or sub-Contractors and in default of compliance with this Clause the Client may recover possession thereof and the Contractor grants licence to the Client or its appointed agents to enter (for the purposes of such recovery) any premises of the Contractor or its permitted Contractors or sub-Contractors where any such items may be held.

G6.3

The Contractor shall co-operate with the Client and any new Contractor appointed by the Client to continue or take over the performance of the Contract free of charge in order to ensure an effective handover of all work then in progress.

G6.4

The provisions of this Condition shall survive the continuance of this Contract and indefinitely after its termination. 
H


Disputes and law
H1

Governing Law


This Contract shall be governed by and interpreted in accordance with English law and the Parties submit to the exclusive jurisdiction of the courts of England and Wales.

H2

Dispute Resolution

H2.1
The Parties shall attempt in good faith to negotiate a settlement to any dispute between them arising out of or in connection with the Contract within thirty days of either Party notifying the other of the dispute such efforts shall involve the escalation of the dispute to the Finance Director (or equivalent) of each Party.  

H2.2
Nothing in this dispute resolution procedure shall prevent the Parties from seeking from any court of the competent jurisdiction an interim order restraining the other Party from doing any act or compelling the other party to do any act.

H2.3
If the dispute cannot be resolved by the Parties pursuant to Clause H2.1 the dispute shall be referred to mediation pursuant to the procedure set out in sub clause H2.5 unless (a) the Client considers that the dispute is not suitable for resolution by mediation; or (b) the Contractor does not agree to mediation.  

H2.4
The performance of the Contract shall not be suspended, cease or be delayed by the reference of a dispute to mediation and the Contractor (or employee, agent, Contractor or sub-Contractor) shall comply fully with the requirements of the Contract at all times.

H2.5
The procedure for mediation and consequential provisions relating to mediation are as follows:



(a)
a neutral adviser or mediator (“the Mediator”) shall be chosen by agreement between the Parties or, if they are unable to agree upon a Mediator within fourteen days after a request by one Party to the other or if the Mediator agreed upon is unable or unwilling to act, either Party shall within fourteen days from the date of the proposal to appoint a Mediator or within fourteen days of notice to either Party that he is unable or unwilling to act, apply to the Centre for Dispute Resolution (“CEDR”) to appoint a Mediator.


(b)
The Parties shall within fourteen days of the appointment of the Mediator meet with him in order to agree a programme for the exchange of all relevant information and the structure to be adopted for negotiations to be held.  If considered appropriate, the Parties may at any stage seek assistance from CEDR to provide guidance on a suitable procedure.



(c)
Unless otherwise agreed, all negotiations connected with the dispute and any settlement agreement relating to it shall be conducted in confidence and without prejudice to the rights of the Parties in any future proceedings.



(d)
If the Parties reach agreement on the resolution of the dispute, the agreement shall be reduced to writing and shall be binding on the Parties once it is signed by their duly authorised representatives.



(e)
Failing agreement, either of the Parties may invite the Mediator to provide a non-binding but informative opinion in writing.  Such an opinion shall be provided on a without prejudice basis and shall not be used in evidence in any proceedings relating to the Contract without the prior written consent of both Parties.



(f)
If the Parties fail to reach agreement in the structured negotiations within sixty days of the Mediator being appointed, or such longer period as may be agreed by the Parties, then any dispute or difference between them may be referred to the Courts unless the dispute is referred to arbitration pursuant to the procedures set out in clause H2.6

H2.6
Subject to clause H2.2, the Parties shall not institute court proceedings until the procedures set out in clauses H2.3 and H2.5 have been completed save that:



(a) 
the Client may at any time before court proceedings are commenced, serve a notice on the Contractor requiring the dispute to be referred to and resolved by arbitration in accordance with the provisions of clause H2.7.



(b) 
if the Contractor intends to commence court proceedings, it shall serve written notice on the Client of its intentions and the Client shall have twenty-one days following receipt of such notice to serve a reply on the Contractor requiring the dispute to be referred to and resolved by arbitration in accordance with the provisions of clause H2.7.


(c)
 the Contractor may request by notice in writing to the Client that any dispute be referred and resolved by arbitration in accordance with the provisions of clause H2.7, to which the Client may in its discretion consent as it sees fit.

H2.7
In the event that any arbitration proceedings are commenced pursuant to clause H2.6, the following provisions shall apply:



(a)
the arbitration shall be governed by the provisions of the Arbitration Act 1996;
(b)
the Client shall give a written notice of arbitration to the Contractor (“the Arbitration Notice”) stating:

(i)
that the dispute is referred to arbitration; and

(ii)
providing details of the issues to be resolved; 

(c)
the London Court of International Arbitration (LCIA) procedural rules in force at the date that the dispute was referred to arbitration in accordance with H2.7(b) shall be applied and are deemed to be incorporated by reference to this Contract and the decision of the arbitrator shall be binding on the Parties in the absence of any material failure to comply with such rules;

(d) 
the tribunal shall consist of a sole arbitrator to be agreed by the Parties; 

(e)
if the Parties fail to agree the appointment of the arbitrator within ten days of the Arbitration Notice being issued by the Client under H2.7 (b) or if the person appointed is unable or unwilling to act, the arbitrator shall be appointed by the LCIA;

(f)
the arbitration proceedings shall take place in London and in the English language; and 

(g)
the arbitration proceedings shall be governed by, and interpretations made in accordance with, English law.
SS1

The Services

SS1.1
The Contractor shall provide the Services during the Contract Period in accordance with the Client’s requirements as set out in the Specification and the terms of this Contract.  The Client shall have the power to inspect and examine the performance of the Services at the Client’s Premises at any reasonable time or, provided that the Client gives reasonable notice to the Contractor, at any other premises where any part of the Services is being performed.

SS1.2
The Contractor shall comply with all instructions issued by the Client in connection with this Contract, including the modification of, or alteration to, the Services.

SS1.3
In providing the Services, the Contractor shall comply with and take into account all applicable laws, enactments, orders, regulations and other similar instruments, the requirements of any court with relevant jurisdiction and any local, national or supranational agency, inspectorate, minister, ministry, official or public or statutory person of the government of the United Kingdom or of the European Union.

SS1.4
If the Client informs the Contractor that the Client considers that any part of the Services do not meet the requirements of the Contract or differ in any way from those requirements, and this is other than as a result of default or negligence on the part of the Client, the Contractor shall at its own expense re-schedule and perform the work correctly within such reasonable time as may be specified by the Client.

SS1.5
Timely provision of the Services shall be of the essence of the Contract, including in relation to commencing the provision of the Services within the time agreed or on a specified date.

SS2

Contractor's Status (Principal)

SS2.1
In carrying out the Services the Contractor shall be acting as principal and not as the agent of the Client. Accordingly:

(a) The Contractor shall not (and shall procure that the Staff do not) say or do anything that might lead any other person to believe that the Contractor is acting as the agent of the Client; and

(b) Nothing in this Contract shall impose any liability on the Client in respect of any liability incurred by the Contractor to any other person but this shall not be taken to exclude or limit any liability of the Client to the Contractor that may arise by virtue of either a breach of the Contract or by negligence on the part of the Client, the Client's employees, servants or agents.

SS3

Manner of Carrying Out the Services 

SS3.1

The Contractor shall provide all the Equipment necessary for the provision of the Services.

SS3.2

The Contractor must provide such numbers of suitable and competent persons to provide the services as are described in the specification together with the equipment and materials, necessary for the performance of the services.

SS3.3 

The Contractor shall make no delivery of Equipment nor commence any work on the Client’s Premises without obtaining the Client's prior Approval.

SS3.4

All Equipment brought onto the Client's Premises shall be at the Contractor's own risk. The Contractor shall provide for the haulage or carriage thereof to the Premises and the removal of Equipment when no longer required at its sole cost.  The Contractor shall ensure that the Client's Premises are appropriate to contain and operate the Equipment.

SS3.5

The Contractor shall maintain all items of Equipment within the Client’s Premises in a safe, serviceable and clean condition. 

SS3.6

All Equipment shall be at the risk of the Contractor and the Client shall have no liability for any loss of or damage to any Equipment unless the Contractor is able to demonstrate that such loss or damage was caused or contributed to by the negligence or default of the Client.

SS3.7

The Client may at its option purchase any item of Equipment from the Contractor at any time, if the Client considers that the item is likely to be required in the provision of the Services following the expiry or termination of the Contract.  The purchase price to be paid by the Client shall be the fair market value.

SS3.8


The Client shall have the power at any time during the progress of the Services to order in writing:



(a)
the removal from the Client’s Premises of any Equipment which in the opinion of the Client are either hazardous, noxious or not in accordance with the Contract; and/or


(b)
the substitution of proper and suitable materials, plant, equipment; and/or


(c)
the removal and proper re-execution notwithstanding any previous test thereof or interim payment therefore of any work which, in respect of material or workmanship, is not in the opinion of the Client in accordance with the Contract.

SS3.9

On completion of the Services the Contractor shall remove the Equipment and unused materials and shall clear away from the Client’s Premises all rubbish arising out of the Services, make good any damage caused to the Client's Premises by the removal of the Equipment and leave the Client’s Premises in a neat and tidy condition.

SS3.10

Access to the Client’s Premises shall not be exclusive to the Contractor but shall be limited to such Staff and the Contractor's suppliers as are necessary to the performance of the Services concurrently with the execution of work by others. The Contractor shall co-operate free of charge with such others as the Client may reasonably require.

SS4

Standard of Work 

SS4.1

To the extent that the standard of work has not been specified in the Contract the Contractor shall use the best applicable techniques and standards and execute the Contract with all reasonable care, skill and diligence, and in accordance with good industry practice.

SS4.2

The Contractor warrants and represents that all Staff assigned to the performance of the Service shall possess and exercise such qualifications, skill and experience as are necessary for the proper performance of the Services.

SS4.3

The introduction of new methods or systems which impinge on the provision of the Services shall be subject to prior Approval. 

SS4.4

The signing by the Contract Manager (or his representative) of time sheets or other similar documents shall not be construed as implying the Contractor’s compliance with the Contract.

SS5

Remedies in the event of inadequate performance

SS5.1
Where a complaint is received about the standard of Services or about the way any Services have been delivered or work has been performed or about the materials or procedures used or about any other matter connected with the performance of this Contract, then the Contract Manager shall take all reasonable steps to ascertain whether the complaint is valid. If the Contract Manager so decides, he may uphold the complaint, or take further action in accordance with the provisions of Condition G of this Contract.
SS5.2
In the event that the Client is of the opinion that there has been a fundamental breach of this Contract by the Contractor, or the Contractor’s performance of its duties under the Contract has failed to meet the requirements, then the Client may, without prejudice to its rights under Condition G of the Contract, do any of the following:




(a)
make such deduction from the payment to be made to the Contractor as the Client shall reasonably determine to reflect sums paid or sums which would otherwise be payable in respect of such of the Services as the Contractor shall have failed to provide; 

(b)
without terminating the Contract, itself provide or procure the provision of part of the Services until such time as the Contractor shall have demonstrated to the reasonable satisfaction of the Client that the Contractor will once more be able to perform such part of the Services in accordance with the Contract; 




(c)
without terminating the whole of the Contract, terminate the Contract in respect of part of the Services only (whereupon a corresponding reduction in the Contract Price shall be made)  and thereafter itself provide or procure a third party to provide such part of the Services; and/or




(d)
terminate, in accordance with Section G, the whole of the Contract.

SS5.3

The Client may charge to the Contractor any cost reasonably incurred by the Client and any reasonable administration costs in respect of the provision of any part of the Services by the Client or by a third party to the extent that such costs exceed the payment which would otherwise have been payable to the Contractor for such part of the Services.

SS5.4
In the event that the Client enforces any of its rights under Section G, the Contractor shall forthwith deliver up to the Client all Client Property (including, but not limited to, access to keys) relating to the Services or part of the Services. 

SS5.5

If the Contractor fails to perform any of the Services to the reasonable satisfaction of the Client and such failure is capable of remedy, then the Client shall instruct the Contractor to perform the work and the Contractor shall at its own cost and expense remedy such failure (and any damage resulting from such failure) within 14 days or such other period of time as the Client may direct.
SS5.6. 
In the event that:




(a)
the Contractor fails to comply with Clause SS5.5. above; or




(b)
the Contractor persistently fails to comply with Clause 5.5 above, and such failures, taken as a whole, materially adverse the commercial interests of the Client


the Client reserves the right to terminate the Contract by notice in writing with immediate effect.

SS5.7


The remedies of the Client under this Condition may be exercised successively in respect of any one or more failures by the Contractor.

SS6

Variation of the Services

SS6.1

The Client reserves the right on giving reasonable written notice from time to time to require changes to the Services (whether by way of the removal of Services, the addition of new Services, or increasing or decreasing the Services or the locations where the Services are to be provided) for any reasons whatsoever.  Such a change is hereinafter called “a Variation”.

SS6.2

In the event of a Variation the Contract Price may also be varied.  Such Variation in the Contract Price shall be calculated by the Client and agreed in writing with the Contractor and shall be such amount as properly and fairly reflects the nature and extent of the Variation in all the circumstances.  Failing agreement the matter shall be determined by negotiation or mediation in accordance with the provisions of Condition H2.
SS6.3

The Contractor shall provide such information as may be reasonably required to enable such varied price to be calculated.

SS7  

Contractor’s Staff

SS7.1


If the Client gives the Contractor notice that any person is not to become involved in or is to be removed from involvement in the performance of the Contract, the Contractor shall take all reasonable steps to comply with such notice and if required by the Client the Contractor shall replace any person removed under this Condition with another suitably qualified person and procure that any pass issued to the person removed is surrendered.
SS7.2


If and when instructed by the Client, the Contractor shall give to the Client a list of names and addresses of all persons who are or who may be at any time concerned with the Services or any part of them, specifying the capacities in which they are so concerned, and giving such other particulars and evidence of identity and other supporting evidence as the Client may reasonably require.

SS7.3


The decision of the Client as to whether any person is not to become involved in or is to be removed from involvement in the performance of the Contract and as to whether the Contractor has furnished the information or taken the steps required by this Condition shall be final and conclusive.

SS7.4


The Contractor shall bear the cost of any notice, instruction or decision of the Client under this Condition.

SS7.5


The Contractor’s Staff, engaged within the boundaries of the Client’s establishment, shall comply with such rules, regulations and requirements (including those relating to security arrangements) as may be in force from time to time for the conduct of personnel when at that establishment and when outside that establishment.

SS7.6


If the Contractor shall fail to comply with Clause SS7.2 above the Client (whose decision shall be final and conclusive) may decide that such failure is prejudicial to the interests of the state and if the Contractor does not comply with the provisions of Clause SS7.2 within a reasonable time of written notice from the Client so to do then the Client may terminate the Contract provided always that such termination shall not prejudice or affect any right of action or remedy which shall have accrued or shall thereafter accrue to the Client.  

SS7.7


The decision of the Client as to whether any person is to be refused access to any premises occupied by or on behalf of the Client and as to whether the Contractor has failed to comply with Clause SS7.2 shall be final and conclusive.

SS8


Purchasing on behalf of the Client

SS8.1


In the event that the Contractor procures Goods or Services including equipment from third parties on behalf of the Client then they shall at all times do so in accordance with the provisions of the Public Contracts Regulations 2006 S. I  2006 No. 5 and/or Public Supply Contracts Regulations 1995 S.I. 1995 No. 201 and/ or the Public Services Contracts Regulations 1993 S.I. 1993 No. 3228 as though the Contractor were a Contracting Authority within the meaning of the said Regulations.

SS9

Offers of Employment

SS.9.1 


For the duration of the Contract and for a period of six months thereafter neither party shall employ or offer employment to any member of staff of the other party who has been associated with the work forming the subject of this contract, without the written consent of the other party.

SS9.2 


The decision as to whether a member of staff is associated with the work forming the subject of this Contract lies with the party employing that member of staff.

SS10

Security of Confidential Information

SS10.1

In order to ensure that no unauthorised person gains access to any Confidential Information the Contractor will take all necessary steps to provide and maintain an effective security system.

SS10.2

The Contractor will supply details of the security system to the Client if requested to do so.

SS10.3

The Contractor will immediately notify the Client of any breach of security in relation to Confidential Information and all data obtained in the performance of the Contract and will keep a record of such breaches.  The Contractor will use its best endeavours to recover such Confidential Information or data however it may be recorded.  This obligation is in addition to the Contractor’s obligations under Condition C5.  The Contractor will co-operate with the Client in any investigation that the Client considers necessary to undertake as a result of any breach of security in relation to Confidential Information or data.

SS10.4

The Client may require the Contractor to alter any security systems at any time during the Contract Period.



SS11


Professional Indemnity

SS11.1

The Contractor shall hold and maintain professional indemnity insurance cover and shall ensure that all professional consultants involved in the provision of the Services hold and maintain appropriate cover.  Such insurance shall be maintained in perpetuity following expiration or earlier termination of this Contract.


